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INTRODUCTION

I commence my remarks by acknowledging the traditional custodians of the land on which
we meet today, the Wonnarua people. | pay my respects to their Elders past and present,
and recognise their enduring connection to land, waters, and culture. | extend this respect
to all First Nations peoples.

| am honoured to have been invited to discuss with you the experience in the Personal
Injury Commission (PIC) of disputes relating to return to work. It is timely, given there are
now three cross-over points between the jurisdiction of the Industrial Relations
Commission (IRC) and the PIC, which | will discuss briefly.

This year also marks the centenary of statutory workers compensation rights in the State of
New South Wales. Enacted amid much controversy and colourful language in the
Parliament of New South Wales during the first Lang Government, the workers
compensation legislation in its various iterations has provided the rights of employees (and
some others deemed to be employees) even since. While the shape and content of those
rights have been subject to change over time and the Courts and tribunals which have
adjudicated disputes relating to them have also changed, one constant has been the
passion and controversy which has accompanied the passage of legislative reform, as even
a casualreview of the Parliamentary record last year and earlier this year will demonstrate.
It has and remains the subject of great contest between stakeholders and government, and
also a contest of a partisan nature.

Before | move into the substance of my paper, | want to acknowledge the work of

Ms Stephanie Small, Principal Lawyer in the Workers Compensation Decision Making,
Legal & Policy section of the Personal Injury Commission, who has gathered a lot of the
information used in preparing this paper. That work has been invaluable in the preparation
of my remarks and this paper.

I wish to also thank Ms Belinda Gamble, Manager, Workers Compensation Decision
Making, Legal & Policy, and Mr Geoff Cramp, Business and Finance at the Commission, for
their assistance in checking some details. However, any errors in the application or
interpretation of the material are entirely my own.

Needless to say, all the views expressed here are my own and not those of any other person
or body.

4|Page



CROSS-OVERS IN THE JURISDICTION OF THE PIC AND IRC

Section 105 of the Workplace Injury Management and Workers Compensation Act 1998
(the 1998 Act) sets out the jurisdiction of the PIC, stating:

“105 Jurisdiction of Commission and Compensation Court

(1) Subjectto this Act, the Commission has exclusive jurisdiction to examine, hear
and determine all matters arising under this Act and the 1987 Act.”

While the exclusive jurisdiction of the PIC was amended recently to take account of the
new “relevant conduct” jurisdiction conferred on the IRC, the legislature did not abrogate
or change the exclusivity regarding disputes arising under Chapter 3 of the 1998 Act, which
are the workplace injury management and return to work provisions.

However, in 2025 Parliament did amend the definition of “industrial matters” in s 6 of the
Industrial Relations Act 1996 (the 1996 Act) to include at sub-paragraph (e1) “the return to
work for employees who have received a workplace injury”. The conciliation and arbitration
powers relating to industrial disputes are now available to be applied to industrial disputes
notified under s 130 of the 1996 Act which have this subject matter.

On 27 May 2025, the Minister for Industrial Relations and Safe Workplaces, the Hon.
Sophie Cotsis MP said in her second reading speech on the Industrial Relations and Other
Legislation Amendment (Workplace Protections) Bill 2025 that the legislation:

“.. adds a new definition to what constitutes an ‘industrial matter’ at section 6 of the
Act: the return to work for workers who have received a workplace injury. Amending
section 6 in this way will permit unions to lodge a dispute under section 130 of the
Act so that the commission—a more specialist workplace tribunal—can deal with
the relevant matter. Importantly, these provisions will apply only to workers in the
New South Wales industrial relations system public sector and local government
sector. All other injured workers who have issues relating to returning to the
workplace can continue to have their cases heard before the Personal Injury
Commission. The commission will not have the power under the Act to compensate
an employee for a workplace injury unless otherwise permitted elsewhere in the
Act.”

That 2025 legislation also conferred the new bullying and sexual harassment jurisdiction on
the IRC. This subject matter has long been a feature of psychological injury claims in the
PIC but is now also a stand-alone area in the industrial jurisdiction under the new Chapter
3A of the 1996 Act.
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In workers compensation, the legal fees for claimants are met by the scheme and legal
practitioners are prohibited from taking or being paid any money from an award made in
favour of a claimant or any settlement of statutory compensation benefits.” The new
bullying and harassment jurisdiction in the IRC, not being under the workers compensation
legislation, does not have these safeguards for applicants. Successful applicants, if legally
represented, will have to meet any legal fees themselves.

With the “relevant conduct” provisions being added this year,? there will be three points of
overlap in subject matter within the respective jurisdictions of the two tribunals. The
“relevant conduct” jurisdiction is a gateway which must be passed through if claimants are
able to bring primary psychological injury claims involving bullying, excessive work
demands and sexual and/or racial harassment.® The IRC will have exclusive jurisdiction to
determine whether conduct occurred which is “relevant conduct”.*

While it is for each tribunal to determine how it approaches matters within its jurisdiction,
where there is closely related subject matter, as with the new dispute resolution
jurisdiction, it may be useful to see how those issues have been considered.

REHABILITATION AND RETURN TO WORK OBLIGATIONS IN THE LEGISLATION

The issue of return to work is not a new one in this field. On the occasion of his retirement
from the bench on 30 June 1950, His Honour Judge Perdriau, the architect of the Workers
Compensation Act 1926 (NSW) and first Chairman of the original Workers Compensation
Commission of New South Wales, lamented that “in the field of rehabilitation, as yet
practically untouched, there remains much to be done.”® By rehabilitation, he meant the
provision of vocational support and training to get injured workers back to work. While “the
Commission has money to foot the bill, it lacks some of the statutory power necessary to
formulate and administer an efficient rehabilitation scheme.”

Nearly two decades later, the second Chairman of the Commission, Judge Alfred
Conybeare, was commissioned by the NSW Government in 1968 to inquire into and report
on a system of rehabilitation, including return to work, for the State. In this task, he drew on
his own private research conducted in the United States and Canada in 1962. The report
from his study tour recommended initiatives to support the rehabilitation of injured workers

"This does not apply to common law matters.

2 Not yet commended. New Chapter 7, Part 3, Division 3A of the 1998 Act, Special provisions for primary
psychological injuries caused by bullying, excessive work demands and harassment, s 280AA-280AK.

3 New ss 280AH, 280Al.

4New s 105(3) of the 1998 Act, assented to but not yet commenced.

5 Workers Compensation Reports NSW, Vols 23-24, 1949-1950, p 102.
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and had been provided to the Government. The inquiry received many public submissions,
conducted public hearings in NSW and travelled to Canada and the USA to examine the
operation of compensation systems there. In December 1970, it recommended the
establishment of a properly articulated system of rehabilitation integrated into the workers
compensation scheme. However, as with Judge Conybeare’s earlier work, this final report
saw no action taken.®

It was not until two decades later that the Workers Compensation Act 1987 (the 1987 Act)
which remains foundational today provided “for the compensation and rehabilitation of

workers in respect of work related injuries” (emphasis added). Part 6 of that legislation
placed obligations on employers to establish rehabilitation programs, policies and
procedures (s 152) and enabled the then State Compensation Board to “institute,
administer or co-ordinate vocational re-education and rehabilitation schemes for injured
workers” (s 153) and provided financial resources from the Workers Compensation Fund
for this purpose, among other provisions.

The next significant development on this front occurred with the advent of the Workplace
Injury Management and Workers Compensation Act 1998. This was part of the third round
of workers compensation changes made by the then Carr Government since its electionin
1995. As its name suggests, it placed significant legislative focus on the issue of supporting
injured workers to return to work. This was addressed in Chapter 3 of the Act, titled
Workplace Injury Management.

In his second reading speech, the Attorney General and Minister for Industrial Relations,
the Hon. J.W. Shaw Q.C. stated, in part:

“The main objects are to provide a strong focus on pro-active management of
injuries ....

Turning now to the central issue of injury management, the proposed legislation
aims to promote early intervention to effect a timely, safe and durable return to work
at the highest possible level of earnings for injured workers. ...

Injury management plans may include provision for the insurer to make special
advance payments covering treatment by the worker’s nominated treating doctor.
Those advance payments may cover situations before actual lodgment of a worker’s
claim, before the insurer has decided on liability or pending resolution of a dispute.
Those payments will be made without prejudice to employers in the event that
liability is ultimately denied, and will be made in order to ensure that the nominated

¢ Alfred Conybeare, 1902-1979, Compensation Judge, Australian Dictionary of Biography.
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doctor is prepared to participate from the outset in the development of and
arrangements under the injury management plan. The intention here is to assist the
effective operation of the injury management process from the earliest possible
stage.

For employers, sanctions for non-compliance with injury management
arrangements, including the requirement to provide suitable duties, will include
possible increases in insurance premium charges. Workers who, after a request to
comply with injury management requirements, unreasonably fail to do so will be
subject to forfeiture of weekly compensation entitlements while the failure
continues. Insurers will be required to give advance information to workers
regarding the possible consequences of unreasonable non co-operation. When the
forfeiture provision is used, insurers must also give the worker written notice that
includes the reasons and the action that the worker may take in order for payments
to resume.”

The legislation combined the restatement of some existing law, with aspects more fully
developed, together with the suite of new injury management provisions. Those provisions
significantly strengthened obligations on employers to develop and maintain injury
management programs, including an injury management plan. The centerpiece was the
first legislative obligation on NSW employers in s 49 to provide “employment that is both
suitable employment (as defined in .. the 1987 Act) and (subject to that same qualification)
so far as reasonably practicable the same as, or equivalent to, the employment in which
the worker was at the time of the injury.”

Compliance with this regime was to be secured by prosecutions for breach of the
obligations under the applicable penalty provisions, together with specific provisions for:

e insurers (s 55) — censure, placing conditions on their licenses, suspending their
licenses or imposing pecuniary penalties of up to 100 penalty units

e employers (s 56) — the imposition of premium surcharges or taking into account
increased costs resulting from non-compliance in the calculation of claims
experience, and

e workers (s 57) — suspending entitlement to weekly compensation during any non-
compliance.
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In 2001 further legislative change’ created Division 3 of Part 5 of Chapter 7 of the 1998 Act
(ss 305-310), establishing procedures for resolving disputes about failures to comply with
obligations under Chapter 3 (workplace injury management, including return-to-work
obligations).

With modifications made in 2020 to accommodate for the change from the Workers
Compensation Commission to the current Personal Injury Commission, these remain the
applicable law.

CHAPTER 3 OF THE LEGISLATION

Chapter 3 of the 1998 Act contains various ‘Workplace Injury Management’ provisions.
Section 41(1) provides:

“The object of this Chapter is to establish a system that seeks to achieve optimum
results in terms of the timely, safe and durable return to work for workers following
workplace injuries.”

Section 41A provides that the requirements of Chapter 3 apply even when there is a
dispute as to liability. This is reinforced by s 50(2) relating to the payment by the insurer of
the cost of an injury management plan whether or not there has been any claim for
compensation, or whether any claim is not determined or is disputed.

Section 43 provides for insurers to establish and maintain an injury management program.

Section 44 requires employees and employers to provide notification of any injury. For
employees it is to notify the employer ‘as soon as possible’ and for employers it is notify the
insurer within 48 hours.

Sections 45, 46 and 47 set out the respective obligations of an insurer, employers and
employees to co-operate in the establishment and implementation of workplace injury
management plans.

Section 48 requires a worker with work capacity to make reasonable efforts to return to
work, whether that is ‘suitable employment’ or pre-injury employment, at the worker’s
place or employment or another place of employment. Section 48A provides for
consequences of a worker’s non-compliance, involving the suspension, termination or
‘ceasing and determining’ any right to be paid weekly compensation.

None of these are penalty provisions.

7 Workers Compensation Legislation Amendment Act 2001 No 61 (NSW).
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Section 49 provides:
“49 Employer must provide suitable work

(1) If aworker who has been totally or partially incapacitated for work as a result of
aninjury is able to return to work (whether on a full-time or part-time basis and
whether or not to his or her previous employment), the employer liable to pay
compensation to the worker under this Act in respect of the injury must at the
request of the worker provide suitable employment for the worker.

Maximum penalty: 50 penalty units.®

(2) The employment that the employer must provide is employment that is both
suitable employment (as defined in section 32A of the 1987 Act) and (subject to
that qualification) so far as reasonably practicable the same as, or equivalent to,
the employment in which the worker was at the time of the injury.

(3) This section does not apply if:

(a) itis not reasonably practicable to provide employment in accordance with
this section, or

(b) the worker voluntarily left the employment of that employer after the injury
happened (whether before or after the commencement of the incapacity for
work), or

(c) the employer terminated the worker’s employment after the injury happened,
other than for the reason that the worker was not fit for employment as a
result of the injury.”

Section 32A of the 1987 Act defines ‘suitable employment’:

“suitable employment, in relation to a worker, means employment in work for
which the worker is currently suited—

(a) having regard to—

(i) the nature of the worker’s incapacity and the details provided in medical
information including, but not limited to, any certificate of capacity supplied
by the worker (under section 44B), and

(ii) the worker’s age, education, skills and work experience, and

8To be increase to 100 penalty units: Sch 2, Amendment of 1998 Act, Workers Compensation Legislation
Amendment Act 2025, item [3]. Legislation Assented to but not yet commenced.
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(iii) any plan or document prepared as part of the return to work planning
process, including an injury management plan under Chapter 3 of the
1998 Act, and

(iv) any occupational rehabilitation services that are being, or have been,
provided to or for the worker, and

(v) such other matters as the Workers Compensation Guidelines may specify,
and

(b) regardless of—
(i) whether the work or the employment is available, and

(ii) whether the work or the employment is of a type or nature that is generally
available in the employment market, and

(iii) the nature of the worker’s pre-injury employment, and
(iv) the worker’s place of residence.”

Importantly, because of sub-clause (b) the following factors are not relevant
considerations for ‘suitable employment’:

a. whetherthe work or the employment is available, and

b. whether the work or the employment is of a type or nature that is generally available
in the employment market, and

c. the nature of the worker's pre-injury employment, and
d. the worker's place of residence.
Section 50 provides for an insurer to pay for the costs of an injury management plan.

Sections 52 re-enacted the employer obligation to provide workplace rehabilitation,
including both a workplace injury management plan and a return to work plan.

Section 53 re-enacted the obligation on the regulator to “institute, administer or co-
ordinate vocational re-education and rehabilitation schemes for injured workers”.

Section 55, 56 relating to insurer and employer compliance were not changed. Section 57A
provides that a scheme agent must comply with the requirements of the Chapter, with a
maximum penalty of 1,000 penalty units ($110,000.00).
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Chapter 7, Part 5, Division 3 of the 1998 Act deals with ‘Disputes About Non-Compliance
with Chapter 3.

Section 305 provides:
“305 Disputes to which Division applies

This Division applies in respect of a dispute that concerns a failure by a party to the
dispute to comply with an obligation imposed by or under Chapter 3.”

Section 306 provides:
“306 Ways in which dispute can be dealt with
The President may deal with the dispute—

(a) by conciliating in connection with the dispute (to bring the parties to agreement
having proper regard to relevant entitlements and obligations under the Workers
Compensation Acts), or

(b) by directing that an injury management consultant or other suitably qualified
person (paid for by the employer) conduct a workplace assessmentin
connection with the dispute, or

(c) by referring the dispute to the Authority, or
(d) by making a recommendation as provided for by this Division.

Note : The President can refer the dispute to the Commission for determination if
action under this Division is not successful.”

Section 307 provides:
“307 President can recommend certain action

(1) The President can deal with the dispute by recommending that a party to the
dispute take specified action, being action that the President considers
necessary or desirable to remedy the failure with which the dispute is
concerned.

(2) Ifthe dispute concerns failure to comply with an obligation imposed by
an injury management plan, the President can recommend compliance with
the injury management plan subject to such modifications as
the President considers appropriate.
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(3) If the dispute concerns the provision of suitable employment for the worker,
the President is to have regard to the requirements of section 49 in making a
recommendation with respect to the provision of suitable employment.”

Section 308(1) is in the following terms:
“308 Compliance with recommendations of President

(1) A party to the dispute to whom a recommendation is made by
the President must, within 14 days (or such longer period as the President may
allow in a particular case)—

(a) comply with the recommendation, or

(b) request the President to refer the dispute to the Commission for
determination.

Maximum penalty: 50 penalty units.®

(2) If a worker’s failure to comply with the President’s recommendation constitutes
a failure to comply with this section, the worker has no entitlement to weekly
payments of compensation during any period that the failure to comply with the
recommendation continues.

(3) If an employer’s failure to comply with the President’s recommendation
constitutes a failure to comply with this section, the employer’s insurer is
entitled to recover from the employer (despite the terms of the relevant policy of
insurance) the amount of weekly payments of compensation paid by the insurer
in respect of any period that failure to comply with the recommendation
continues.”

Section 310 of the 1998 Act provides:
“310 Referral of dispute to Commission

If the dispute is referred to the Commission for determination, the Commission may
make orders with respect to any matter that can be the subject of a
recommendation by the President under this Division.”

This regime provides that a dispute about workplace injury management may come before
the President who may conciliate or make ‘recommendations’. Despite the way these
‘recommendations’ are styled they are legally binding on a party to the dispute to whom

9 Unlike non-compliance with s 49, this has not been increased. Most workplace injury management disputes
relate to the alleged non-provision of suitable employment.
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they are directed. However, such a party may request the President to refer the dispute to a
Member of the Commission. This request/referral mechanism is not stated in mandatory
terms. However, the way they have been applied is that on a request being made the
referral must occur: see Lever v Fairfield City Council [2011] NSWWCC 29 at [25]. When a
Member of the Commission makes a decision under s310 it is clearly styled as an ‘order’.

On the face of the legislation, there is a slight oddity in having Members of the Commission
being placed in the position of second guessing the President. However, this is not how it
works in practice.

Section 18 of the Personal Injury Commission Act 2020 (the 2020 Act) provides:
“18 Delegations by the President and Division Heads
(1) The President may—

(a) delegate to a Division Head of a Commission Division or other member any
of the functions of the President (other than this power of delegation), or

(b) delegate to a registrar or any other member of staff of the Commission any of
the functions of the President (other than this power of delegation) specified
by a Division Schedule for a Commission Division or prescribed by
the Commission rules.”

Pursuantto s 18(1)(b) of the 2020 Act, the President delegates his functions under ss 306,
307 and 310 of the 1998 Act to the legally-qualified staff of the Workers Compensation
Decision Making, Legal and Policy section of the Commission. These skilled and
experienced legal professionals carry out these functions. Their decisions, although
termed ‘recommendations’ in the legislation, are final unless the matters are referred to a
Commission Member. The provisions that applied to the former Workers Compensation
Commission were the same, save that the function of the President of the Commission was
fulfilled by the Registrar.

The Commission is composed of a President who is a District Court judge. There are full-
time and sessional Deputy Presidents who hear and determine appeals from the Workers
Compensation and Police Officer Support Scheme (POSS) Divisions of the Commission.
Those decisions are subject to appeal to the Court of Appeal “in point of law”: s 353 of the
1998 Act. Due to historical reasons, appeals from the Motor Accident Division proceed
directly to the Supreme Court. There are general Members, Principal Members and Senior
Members across the three divisions. Each division has a Division Head. There are 21 full-
time and 40 sessional Members. The Commission also has Merit Reviewers and Medical
Assessors who make various determinations under different legislation. Mediators deal
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with work injury damages and motor accident matters exceeding the threshold to bring
claims in the District Court. Mediation is a requirement before matters can be determined
by the Court. Among their legal advisory and administrative roles, the Legal and Policy
Directorate staff make decisions under enabling and related legislation/rules, and privacy
and access laws, including in relation to workplace injury management disputes.

Each of the Divisions is separately funded from the different compensation schemes. In the
case of workers compensation, from the Workers Compensation Operational Fund under
the 1998 Act. The Commission must demonstrate how much of its operations are funded
by each operational fund. This is because, under the enabling legislation, money from
these funds can be used only for a fund purpose. To this end the Commission has
developed a cost distribution methodology which drives funding allocation and cost
distribution to meet its reporting obligations under s 66(4)(d) of the 2020 Act. The
methodology and expenditure reported are subject to regular external review. For this
reason, among others, there is significant emphasis placed on decisions that are conferred
by legislation being made at an appropriate level of the Commission having regard the
nature and cost of the decision to be made.

The number of applications made pursuant to Chapter 3 are recorded in the annual reports
of the PIC and the former Workers Compensation Commission, as follows:

Year WIM disputes filed W Comp filings Total PIC filings
2015 57 7,961

2016-2017 41 7,046

2017-2018 14 6,798

2018-2019 33 6,778

2019-2020 29 7,201

2020-2021* 6 2,683 7,829
2021-2022 24 8,045 14,509
2022-2023 18 9,321 15,526
2023-2024 13 10,555 16,585
2024-2025 10 10,950 17,298

245 88,288

2025-2026 to date** 12
Total 257

* Denotes only the 4 months in which the PIC was in operation. Full year figures from prior WCC not available as there was no Annual
Review published that year.

** Additional information held by the PIC.
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Compared to the workload of the PIC overall, or even the workers compensation
jurisdiction, disputes arising under Chapter 3 of the 1998 Act comprise only a relatively
small proportion of matters.

Despite the importance in the legislative framework given to returning injured workers back
into work and to the matters which are necessary to facilitate a safe and durable return to
work, this is, perhaps, not surprising.

As far as | am aware, there is no definitive research on why this is so. Any conclusions must
necessarily be tentative and impressionistic. Based on my personal experience in my
various roles, | offer the following possible explanations.

Outside of the public sector, most employers do not have the scale, financial resources or
sophistication to fully engage with the suite of opportunities in Chapter 3 which are
designed to return injured persons to work.

In the past, any settlement of workers compensation claims almost always involved the
worker resigning their employment.

While | understand this is no longer the case, it can take many months, in some cases
years, before a worker is able to return to performing even modified duties. The
practicalities in such situations of maintaining the employment relationship over one or
more periods of absence are extremely difficult, notwithstanding the provisions of Part 8 of
the Workers Compensation Act 1987 (the 1987 Act) (ss 240-250).

These matters clearly go towards whether providing ‘suitable employment’ is practicable or
not.

THE DISPUTE SETTLEMENT PROCEDURE OF THE PIC

In order for the PIC to have jurisdiction to determine any matter there must first be a
dispute between parties. The extent of the jurisdiction of the Commission is determined
and limited by the scope of the dispute: Skates v Hills Industries Ltd [2021] NSWCA 142.
While that decision was in the context of a ‘medical dispute’ the reasoning applies to any
dispute coming before the Commission.

The machinery for bringing various disputes before the Commission are found in the
1998 Act at Chapter 7, Part 4, Division 3 (Compensation disputes); Part 5, Division 3
(WIM disputes), ss 321, 321A (medical disputes) and appellate disputes at s 352.
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The legislation and procedural rules which govern PIC proceedings are also important. The
2020 Act provides, relevantly:

“42 Guiding principle to be applied to practice and procedure

(1) The guiding principle for this Act and the Commission rules, in their application
to proceedings in the Commission, is to facilitate the just, quick and cost
effective resolution of the real issues in the proceedings.”

“43 Procedure before Commission generally

(1) Proceedings in any matter before the Commission are to be conducted with as
little formality and technicality as the proper consideration of the matter
permits.

(2) The Commission is not bound by the rules of evidence but may inform itself on
any matter in the manner the Commission thinks appropriate and as the proper
consideration of the matter before the Commission permits.

(83) The Commission is to act according to equity, good conscience and the
substantial merits of the case without regard to technicalities or legal forms.”

“52 Hearings and conferences

(1) Proceedings need not be conducted by formal hearing and may be conducted by
way of a conference between the parties, including a conference at which the
parties (or some of them) participate by telephone, closed-circuit television or
other means.

(2) Subject to any procedural directions, the Commission may hold a conference
with all relevant parties in attendance and with relevant experts in attendance,
or a separate conference in private with any of them.

(3) Ifthe Commission is satisfied that sufficient information has been supplied to it
in connection with proceedings, the Commission may exercise functions under
this Act and enabling legislation without holding any conference or formal
hearing.

(4) An assessment or determination is to be made by the Commission having regard
to information that is conveniently available to the Commission, even if one or
more of the parties to the assessment or determination proceedings do not co-
operate or cease to co-operate.”
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In Paterson v State of New South Wales (NSW Police Force), Phillips P examined the
statutory scheme and held:

“Firstly, the rules of evidence do not apply to Commission proceedings.™ ... The
applicable rules are the Personal Injury Commission Rules 2021, r 34 (Calling
witnesses) and r 67 (Documents lodged under division). These rules are supported
by Procedural Direction PIC1 at paragraph [38], which states that leave is required
for the examination of a witness. ... Thirdly, by a combination of the rules | have just
recorded, each party must lodge and serve the material, including witness
statements, which they intend relying upon. Fourthly, there is no right to cross-
examine in the Commission.’ While the principles set out in Aluminium Louvres
at[37] were stated in respect of the former Workers Compensation Commission,
the principles are equally applicable to the Commission having regard to the
legislation, rules and Procedural Direction | have set out above. Fifthly, in the
context of Commission proceedings, there is no denial of natural justice if the party
is aware of the case that he or she has to answer and there is an opportunity to
reply.™ Sixthly, a Member of the Commission is bound to observe the obligations of
procedural fairness.’ However, the extent and application of this right must be
considered in the light of legal context in which the decision maker is operating.'®
Seventhly, a tribunal decision maker is not required under the rules of procedural
fairness to give a ‘running commentary’ upon what the Member is thinking about the
evidence.® Eighthly and finally, a party is bound by the conduct of their case.’”

The decision of the Court of Appeal in New South Wales Police Force v Winter[2011]
NSWCA 330; 10 DDCR 69 (Winter) at [77]-[86] is also applicable in this context.

While these authorities dealt with the procedures for determining workers compensation
disputes, the same principles apply to workplace injury management disputes arising
under Chapter 3 of the 1998 Act. The particular procedures for these matters are set outin
Procedural Direction W6 — Workplace injury management disputes which was made
pursuantto s 21 of the 2020 Act and cover disputes where:

1012025] NSWPICPD 6, [102].

" Section 43 of the 2020 Act.

2 Aluminium Louvres & Ceilings Pty Ltd v Xue Qin Zheng [2006] NSWCA 34, (Aluminium Louvres), [37].

3 New South Wales Police Force v Winter [2011] NSWCA 330; 10 DDCR 69 (Winter), from [81].

14 South Western Sydney Area Health Service v Edmonds [2007] NSWCA 16; DDCR 421, [91].

'S Aluminium Louvres, [20].

18 SZBEL v Minister for Immigration and Multicultural and Indigenous Affairs [2006] HCA 63; 228 CLR 152, [48].
7 Hornsby Shire Council v Salman [2024] NSWCA 155, [91] per Adamson JA (White JA agreeing).
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https://www.pi.nsw.gov.au/resources/procedural-directions/procedural-direction-wc6-workplace-injury-management-disputes

a. thereis noinjury management plan, the injury management plan has not been
followed, or is disputed;

b. thereis no return to work plan, the return to work plan has not been followed, oris
disputed;

c. suitable duties have not been provided or the worker’s capacity to perform suitable
employmentis disputed;

d. whether the worker is making reasonable efforts to return to work in suitable
employment;

e. the worker’s request for vocational retraining has not been provided, and

f. issues concerning the nominated treating doctor (including a failure to nominate a
treating doctor, changing the nominated treating doctor, disputed cost of treatment
by nominated treating doctor, and the provision of relevant information by the
nominated treating doctor at the worker’s authorisation).

The direction, together with the applicable Commission rules, set out how a dispute is
brought before the PIC and what the parties must to prepare their respective cases, which
is consistent with the preparation of other matters falling within the workers compensation
jurisdiction of PIC."® The following procedures, reflecting the legislative regime, then apply:

“20. Disputes will be listed for an online conference (via audio or audio-visual
link), usually 14 days from the date of lodgment of the application. The
proceedings will be delegated to a member of the Commission or a member
of staff for resolution.

21. The Commission will inform the parties of the date and time of the online
conference after the application is registered. It is expected that the
following parties will be available for and will participate in the online
conference:

(a) the worker;
(b) the worker’s legal or union representative (where appointed);
(c) the insurer’s claims officer;

(d) the insurer’s legal representative (where appointed), and

8 Procedural Direction WC6 — Workplace injury management dispute, cl 11-19
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22.

23.

24.

25.

26.

(e) any employer representative.

The employer is entitled to separate representation to the insurer at the
online conference. Employer representatives, such as HR personnel or
rehabilitation providers may be joined as parties to the online conference.
Employer representatives may assist in the resolution of the dispute by
bringing internal policy and operational knowledge of the employer’s
organisation. This may be of assistance, particularly in disputes concerning
suitable employment.

If an employer representative seeks to participate in the proceedings, the
employer should make a request in writing to the Commission prior to the
online conference to ensure that all parties are joined and proceedings are
not delayed.

It is expected that parties will have had preliminary discussions with each
other regarding resolution of the dispute prior to the online conference.

Online conferences are not sound recorded, except where the worker is not
legally represented.

At the online conference, the delegate will attempt to bring the parties to an
agreed resolution of the dispute. The online conference is an opportunity for
the parties to canvass all relevant issues and clarify the scope of the dispute.
Parties should be prepared to enter into genuine discussions to resolve the
dispute.

Finalising the dispute

27.

28.
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The delegate may deal with the dispute:

(a) by conciliating the dispute and bringing the parties to agreement,
which will be reflected in formal outcome document;

(b) by directing an injury management consultant or other suitably
qualified person to conduct a workplace assessment;

(c) by referring the matter to the State Insurance Regulatory Authority (the
Authority), or

(d) by making a recommendation.

If the dispute cannot be resolved by agreement, the parties will be given an
opportunity to provide submissions with reference to relevant evidence in



29.

30.

31.

support of their respective positions. The delegate will then determine the
appropriate way to resolve the dispute.

The delegate can recommend:

(a) that a party to the dispute take specified action, necessary or
desirable to remedy the failure to comply with an obligation with
which the dispute is concerned;

(b) compliance with an injury management plan, subject to modifications
considered appropriate, and/or

(c) the employer provide the injured worker with suitable employment,
having regard to the requirements of s 49 of the 1998 Act.

Before making a recommendation, the delegate may:
(a) consider the information contained in the application and reply;
(b) consider the views of all parties;

(c) request additional information from the worker, employer and/or
insurer;

(d) require further documents to be served and lodged, or

(e) refer the matter to an injury management consultant or other suitably
qualified person to conduct a workplace assessment.

The delegate may issue recommendations orally at an online conference, or
in writing at a later date. An oral decision may also be produced in written
form to the parties following the online conference.

Compliance with recommendations

38.

39.
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A party to the dispute must comply with the recommendation within 14 days
(or other period specified), or request that the President refer the dispute to a
member of the Commission for determination.

If a party requests that a matter be referred to a member for determination,
that party must provide reasons for requesting that the dispute be referred
and reasons for not complying with the recommendation. The Commission
may make orders with respect to any matter that can be the subject of a
recommendation by the delegate under Div 3 of Pt 5 of the 1998 Act.”



The relevant statutory provisions and the authorities mean:

a. The 1998 Act provisions, Rules and Procedural Directions give the PIC a wider range
of discretionary choices about the procedure appropriate for a particular case than
existed under previous legislation.

b. The requirements of the legislation and rules for information to be lodged in advance
and for statements revealing the cases of parties to be made in advance, taken with
the width of the sources of information on which the Commission is authorised to
act and the ways in which it is authorised to proceed, mean that assumptions upon
which common law trials are conducted should not be readily carried over:
Aluminium Louvres at [25]; Winter, [79].

c. The obligation on parties to exchange materials to be relied on in determining the
matter is designed to ensure that each party is aware of any live dispute about an
issue so as to afford them the reasonable opportunity to answer that material:
Winter, [82].

d. There is explicitly no right to cross examine any witness, leave must be sought and
granted. Together with s 52(3) of the 2020 Act this means most matters do not
involve hearing viva voce evidence.

e. Potential unfairness to any party can be addressed by leading appropriate evidence
and the making of submissions.

f. A party can apply to cross examine a witness where any issue is unable to be
satisfactorily dealt with otherwise.

The procedure of the Commission is otherwise relevantly similar to that of other tribunals
in terms of the presentation of cases by the parties before it.

SOME OBSERVATIONS FROM CASES

While there is not an enormous amount of caselaw to go on, some useful principles can be
observed in the decisions made by the Members of the Commission and the Presidential
Delegates.

The vast majority of matters are dealt with by Presidential Delegates and, previously,
delegates of the Registrar. These matters are not published beyond the parties. For that
reason, | won’t mention the party names and to the extent that | refer to particular facts
I will do so in a way which does not disclose who the parties were.

There are a number of Presidential Member decisions. However, they do not cast much
light on the operation of Chapter 3 of the 1998 Act because they are chiefly concerned with
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whether an appeal application is competent under the strictures of s 352 of the 1998 Act,
discussed further onin this paper.

An alternate avenue for unhappy parties to subject any determinations to additional
scrutiny would be by way of judicial review.

However, as far as | am aware, this has not occurred.

In Divertie v Startrack Express Pty Limited (formerly Neilsen Brame Pty Limited) [2008]
NSWWCCPD 45; 6 DDCR 26, Keating P dealt with the referral of a point of law to the
President which arose in the context of a WIM dispute and determined that:

e obligations under workplace injury management provisions apply, even where
liability is disputed: [21]-[24] and

e the existence of a dispute between parties does not depend on any application
being filed in the Commission: [25]-[37].

Keating P stated:

“21. The language of section 41A s plain. The provisions with respect to
workplace injury management are said to apply ‘even when there is a dispute
as to liability’.

22. The text Statutory Interpretation by David, Pearce and Geddes (5" Edition)
refers at page 20 to the statutory requirements in interpretation and
describes the ‘literal’ approach as follows:

‘The literal approach (sometimes called a rule) was defined and
explained by Higgins J in Amalgamated Society of Engineers v Adelaide
Steamship Co Limited (‘the Engineers Case’) (120) 28 CLR 129 at 161-2
as follows:

‘The fundamental rule of interpretation, to which all others are
subordinate, is that a statute is to be expounded according to the
intent of the Parliament that made it: and that intention has to be
found by an examination of the language used in the statute as a
whole. The question is, what does the language mean: and when we
find what the language means, in its ordinary and natural sense, itis
our duty to obey that meaning, even if we think the result to be
inconvenient orimpolitic orimprobable.”

23. | have been taken, by the Worker in his submissions, to the Second Reading
speech with respect to the Workplace Injury Management and Workers
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24.

25.
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Compensation Bill by the Hon. JW Shaw QC, Attorney General and Minister
for Industrial Relations and Minister for Fair Trading. Mr Shaw said:

‘Turning to the central issue of injury management, the proposal of the
legislation aims to promote early intervention to affect a timely, safe and
durable return to work at the highest possible level of earnings for injured
workers. Each insurer will be obliged to establish an overall injury
management programme to integrate all aspects of injury management,
including treatment, rehabilitation, retraining, claims management and
employment management practices ...

Injury management plans may include provision for the insurer to make
special advanced payments covering treatment by the workers
nominated treating doctor. Those advanced payments may cover
situations before actual lodgment of a workers claim, before the insurer
has decided on liability or pending resolution of the dispute. Those
payments will be made without prejudice to the employers in the event
that liability is ultimately denied and will be made in order to ensure that
the nominated doctor is prepared to participate from the outset in the
development of and arrangements under the injury management plan.
The intention here is to assist the effective operation of the injury
management process from the earliest possible stage.’

Given the plain words of section 41A of the 1998 Act, adopting the literal
approach and having regard to the stated intention of the Parliament to
actively pursue injury management before liability has been decided or while
the resolution of the dispute is pending, it is clear that the provisions of
Chapter 3 of the 1998 Act apply in respect of an injured worker evenin
circumstances where there is a dispute as to liability, or before actual
lodgment of a worker’s claim.

Startrack argue that there is no dispute between the parties due to the fact
that the Worker has been notified that in the opinion of its doctor the effects
of the work injury have ceased and the Worker has failed to take action to
apply to the Commission for the resolution of a dispute in relation to liability.
Startrack argues that the Commission has no jurisdiction because its denial
of the claim has not been ‘disputed’ by the Worker by the filing an
Application for Resolution of a Dispute. This ignores the fact that an
application, (at leastin so far as it relates to a claim for benefits under



sections 66 and 67 of the 1987 Act), could not be filed at the time of the
referral for the reasons stated in paragraph [16] above.

26. Clearly there is dispute in this matter. Startrack has denied the claim and
has served a notice dated 19 October 2007 under the provisions of section
74 of the 1998 Act. Section 74 uses the same wording as section 41A: it
provides, ‘If an insurer disputes liability ...’. Thatis in fact what has happened
in this matter. The fact that the Worker has not yet filed an application
seeking weekly compensation is of no consequence. It is not the filing of the
application that triggers the dispute. The Worker has (through his solicitors)
indicated his intention to file an application seeking weekly compensation
and lump sum benefits in accordance with the assessment by Dr Bodel as
and when he is able to do so in accordance with the relevant statutory
provisions (see paragraph [16] above).

27. The Worker has sustained a workplace injury and was on light duties until
they were withdrawn shortly after the section 74 notice was issued disputing
liability. The dispute is whether the effect of the work injury has ceased. That
dispute is alive notwithstanding that it has not yet come before this
Commission.

28. | am reinforced in these views by section 58 of the 1998 Act, which states
that nothing done by an employer under, or for the purpose of, an injury
management programme or injury management plan, constitutes an
admission of liability by the employer. Clearly, this section contemplates
that the employer will be required to do certain things under Chapter 3 of the
1998 Act at a time when liability is disputed.”

Termination of employment cases

Sullivan v lllawarra Newspaper Holdings Pty Ltd [2006] NSWWCCPD 135 concerned a
dispute about whether the respondent had failed to provide the applicant with suitable
duties in breach of its obligations under a Work Injury Management Agreement in
circumstances where her employment had been terminated.

The key passage of the reasons for decision of Deputy President Roche stated:

“21.  Whilst | have not formed a concluded view on the merits of the appeal, my
prima facie view is that the Commission does not have jurisdiction to order
the reinstatement of an employee whose employment has been terminated
by his employer. The Commission’s powers are to those expressly set outin
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the relevant legislation (the 1987 Act and the 1998 Act together with such
rules and regulations made under those Acts).”

This was one of two reasons the appeal application was dismissed, the second being that it
failed to meet the statutory criteria for an appeal: at [27]-[33].

This issue of what jurisdiction remains for the PIC to exercise where the employment
relationship has ended has been revisited a number of times since.

Medical services provider case, a Delegate matter

A case involving a provider of medical services concerned an Application to Resolve a
Workplace Injury Management Dispute seeking the assistance of a rehabilitation provider.
The applicant claimed that she suffered a psychological injury in the course of her
employment with the respondent, due to bullying and discrimination in the workplace. The
respondent terminated the applicant’s employment.

The applicant submitted that:

e section 41A of the 1998 Act provides that the obligation still applies even where
liability is disputed.

e While the ending of the employment relationship does not preclude the applicant
from attempting to seek work elsewhere.

The object of Chapter 3 of the 1998 Act is to establish a system that seeks to achieve
optimum results in terms of the timely, safe and durable return to work of workers following
workplace injuries: s 41(1).

The applicant’s submissions that the Chapter 3 of the 1998 Act still applies where liability
is in dispute, pursuant to section 41A, was accepted on the basis of Keating P’s decision in
Divertie. While accepting that there could be no ‘suitable employment’ with the former
employer, orders were made to appoint:

e asuitably trained workplace rehabilitation provider to provide assistance to the
worker with job seeking or, if appropriate, retraining and

e areturn to work coordinator or approved workplace rehabilitation provider to
develop a return to work plan.

Southern Sydney hospital case, a Delegate matter

In a similar case involving a southern Sydney hospital, an applicant whose employment
had been terminated submitted that section 49(3)(c) of the 1998 Act meant that the
employer still had an obligation to provide suitable work, as the respondent’s reason for
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terminating the applicant was that he was not fit for employment. Accordingly, suitably
duties were required to be provided to the applicant as far as is practicable.

The case for the respondent was that:

e thetermination process commenced before the applicant was certified fit for
suitable duties.

e s49(3)(c) of the 1998 Act refers to injury being as defined in the workers
compensation Acts, and as injury was disputed s 49(3)(c) could not apply.

e Sullivanv lllawarra Newspapers Holdings Pty Ltd [2006] NSWWCCPD 135
establishes that the Commission has no jurisdiction to order reinstatement.

The worker’s application was dismissed as was a secondary application seeking the
appointment of a rehabilitation provider, due to a lack of particularisation in the
proposition.

Sullivan is correct: there is no reinstatement power reposed in the PIC.

The employer’s submission that disputation of a claim means s 49 does not apply is
inconsistent with s 41A of the 1998 and Divertie.

The issue of whether the matter would have been decided differently had termination taken
place after the worker was certified fit for suitable duties remained unresolved. Given the
lack of power over reinstatement, it seems unlikely.

Suitable duties and other matters determined by Commission Members
Woolworths v Viapiana [2008] NSWWCC 188

The employee claimed her employer should provide her with suitable duties under s 49 of
the 1998 Act. It had done so from February 2007 until November 2007 when it withdrew
them. This was done because the employer’s policy was to put employees off work onto
weekly payments of compensation if they were not able to resume pre-injury duties. This
approach was rejected by the delegate of the Registrar and, subsequently, by the Arbitrator,
holding:

“27. The evidence is that suitable duties were provided to the worker by the
Respondent pursuant to its obligations under section 49 up to November
2007, but were then withdrawn because the worker was medically certified
as likely to be permanently unable to resume pre-injury duties.

28. The suitable duties remain available, but the Respondent’s policy is to put
employees off work onto weekly payments of compensation if permanently

27|Page



unable to resume pre-injury duties. The reason, on the evidence, in particular
that of Mr Tsimis, and confirmed in the submissions for the Respondent, is a
policy of rotation and multi-skilling in the workplace. The Respondent is
essentially saying that it puts off workers who cannot return to suitable
duties because for them to be ‘static’ in one position prevents effective
rotation and multiskilling for the workforce. As commendable as this
approach isin a general sense, it fails to properly take into account section
49 (2) in the particular circumstances of this worker.

29. The factis that it is ‘reasonably practicable’ to provide the suitable duties.
They were being provided and are still available. A decision by the
Respondent to cease providing the duties to the injured worker does not alter
the situation to one in which itis not reasonably practicable for the duties to
be provided, when they in fact remain available.

30. Itis not the intention of the relevant provisions that workers in suitable duties
itis reasonably practicable to provide should be put off and instead paid
weekly payments of compensation from the fund. That is completely at odds
with the objectives of the workplace injury management provisions and
section 49 (2).

31. The worker is ready, willing and able to resume suitable duties. The
Respondent should provide the duties in line with the objectives and explicit
provisions of the legislation in section 49.

32. In these circumstances, the appropriate order under section 310 is for the
Recommendation of the Registrar to be complied with.”

Wooten v Metal Manufacturers Ltd [2008] NSWWCC 223

This concerned a worker maintaining he was fit for full time, pre-injury duties. The employer
submitted that the medical evidence indicated he suffered a 14% whole person
impairment (WPI) which was inconsistent with being fit for pre-injury duties and was
concerned for the welfare and safety of the applicant. The Arbitrator held that the evidence
was that the worker could perform the duties of the position, as long as he did not engage
in prolonged squatting, repetitive stair use and that none of the essential tasks/duties were
inconsistent with the workplace assessment recommendations, which did propose
modifications.
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Leverv Fairfield City Council[2011] NSWWCC 29

The recommendation by the delegate of the Registrar was made without affording the
parties (and in particular the respondent) the opportunity to be heard and make
submissions. The Council complained it had not been afforded natural justice. It also
contended the Registrar had acted beyond power because the functions under s 306(b)
were an alternative to and not cumulative with the functions in s 307. Having exercised a
function under s 306 to recommend a vocational assessment be conducted by the
employer, that ended the role of the Registrar under the 1998 Act: [23]

The Arbitrator held that the delegate of the Registrar was in error in not affording the parties
the opportunity to make further submissions on the injury management consultant report:
[29]. However, he determined that the proper construction of ss 306 and 307 was that they
were cumulative, not alternatives. This was because it was beneficial legislation which
should be construed as beneficially as its plain terms permit but also to hold otherwise
would render the operation of these provisions of the WIM Div 3, Part 5, Ch 7 cumbersome
and require multiple applications to resolve a single dispute: [30]

The Member revoked the recommendation of the Registrar, for want of procedural fairness,
and ordered:

“Note that the worker, ... has been assisted through the respondent by a
Rehabilitation Provider to develop a current Return to Work Plan with the view to
returning the Worker to employment that is suited to his limited manual handling
and avoidance of kneeling.”

Margaritte Joanne Colefax v Department of Education and Communities [2012] NSWWCC
224

Here Senior Arbitrator Snell as he then was (now Deputy President Snell), considered a
situation where:

e ateacher contracted a psychological injury which was accepted and regarding
which the applicant was afforded modified duties at a number of locations separate
to where the injury occurred,

e she subsequently contracted a condition, transverse myelitis, which limited the
amount of time she could travel by car to work, which was no more than half an hour
and

e adispute arose regarding work offered to the worker which was further than the half
hour travel time.
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Relying on the decision of Armitage J regarding ‘suitable duties’ in Puzyrewski v Zumtobel
Staff (Australia) Pty Ltd & Ors [2002] NSWCC 17 (Puzyrewski) the Senior Arbitrator held:

a.

the applicant’s place of residence was relevant to assessing ‘suitable employment’
within the meaning of s 43A(1)(c).

her subsequently contracted non-work related condition, transverse myelitis, and
the resulting limitation on her ability to travel by car, is an ‘other relevant
circumstance’ within the meaning of section 43A(1)(h).

. the object of Chapter 3 of the 1998 Act, as described in section 41(1), is “to

establish a system that seeks to achieve optimum results in terms of the timely, safe
and durable return to work for workers following workplace injuries”. Requiring the
worker to travel beyond her safe restrictions was inconsistent with this.

Suitable employment in the circumstances should be employment that
accommodates the travel or mobility restrictions placed on the applicant.
Employment which required her to travel longer than her half an hour restriction was
not ‘suitable’.

. The legislative provisions do not limit the obligations in Chapter 3 to a particular

pointin time when the applicant first became able to return to work but place a
continuing obligation on the employer.

The matters in s 43A(1) are ‘key factors’ concerning the ‘practical realities of the
worker’‘in his or her injured condition and with his or her actual age, abilities,
limitations and circumstances in life, being able to get and keep employment’. The
legislation requires these matters to be assessed by the Commission.

At this time, ‘suitable employment’ was defined in s 43A(1) of the 1998 Act as

“suitable employment, in relation to a worker, means employment in work for
which the worker is suited, having regard to the following—

(a) the nature of the worker’s incapacity and pre-injury employment;
(b) the worker’s age, education, skills and work experience;

(c) the worker’s place of residence;

(d) the details given in the medical certificate supplied by the worker;

(e) the provisions of any injury management plan for the worker;
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(f) any suitable employment for which the worker has received rehabilitation
training;

(8) the length of time the worker has been seeking suitable employment;
(h) any other relevant circumstances.”
Itis now found in s 32A, as follows:

“suitable employment, in relation to a worker, means employment in work for
which the worker is currently suited—

(a) having regard to—

(i) the nature of the worker's incapacity and the details provided in
medical information including, but not limited to, any certificate of
capacity supplied by the worker (under section 44B), and

(i) the worker's age, education, skills and work experience, and

(iii) any plan or document prepared as part of the return to work planning
process, including an injury management plan under Chapter 3 of the
1998 Act, and

(iv) any occupational rehabilitation services that are being, or have been,
provided to or for the worker, and

(v) such other matters as the Workers Compensation Guidelines may
specify, and

(b) regardless of—
(i) whether the work or the employment is available, and

(i) whether the work or the employment is of a type or nature that is
generally available in the employment market, and

(iii) the nature of the worker's pre-injury employment, and
(iv) the worker's place of residence.”

As aresult of this legislative change, points a. and b. are likely to be no longer applicable; e.
and f. remain applicable and c. and d. are likely to remain correct, given the approach taken
subsequently in the Sydney Teaching Hospital case and the Private Aged Care provider
case referred to late in this paper.
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The reasoning of the Senior Arbitrator was:

“33. Although Puzyrewski did not involve the application of section 49, it did deal
specifically with the identification of ‘suitable employment’, having regard to
section 43A(1), in circumstances where a worker suffered a further physical
restriction, due to a non work related condition, subsequent to a work injury.
Armitage J at [40] said: ‘As | have said, s 38A incorporates the meaning of
‘suitable employment’in s 43 A, and s 43 A (1) refers in subparagraph (c) to
‘the worker’s place of residence’ as something which a Court may have
regard to in determining what is ‘suitable employment’. Subparagraph (h) of
s 43A(1) also refers to ‘any other relevant circumstances’. It seems to me that
the worker’s concurrent conditions of leg weakness and subsequently what
was no doubt life-threatening breast cancer, and radical surgery for it, are
‘other relevant circumstances’ and should condition my consideration of
what was ‘suitable employment’ for her at the time she was resident at
Wallagoot Lake, and of whether her efforts to obtain such work were when

)

the notice was issued ‘reasonable’ within s 38 A (2)(d).

34. Ric Developments,' whilst not directly on point, described the factors listed
in section 43A(1) as follows:

‘Those factors are all ones that concern the practical realities of the
worker, in his or her injured condition and with his or her actual age,
abilities, limitations and circumstances in life, being able to get and keep
employment. In my view the Deputy President was right in taking the view
that the practical realities of the Worker actually getting and keeping a
job, in his injured condition, were required to be assessed. Further, in my
view the Deputy President was right in reaching the conclusion that the
Arbitrator had not assessed those practical realities.

35. Section 49(2) provides inter alia that ‘suitable employment’ is to be ‘suitable
employment (as defined in section 43A)’. Section 43A(1) requires inter alia
that regard be had to ‘(c) the worker’s place of residence’, and ‘(h) any other
relevant circumstances’. The natural meaning of the phrase ‘any other
relevant circumstances’ is circumstances, beyond those described in sub-
clauses (a) to (g) of section 43A(1), that are relevant to ‘employment in work
for which the worker is suited’. It is appropriate to have regard to the

1% Ric Developments t/as Lane Cove Poolmart v Muir [2008] NSWCA 155; 71 NSWLR 593.
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36.

38.

39.

40.
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observation of Mahoney JA in Articulate Restorations & Developments Pty Ltd
v Crawford (1994) 10 NSWCCR 751 at 765:

‘Notwithstanding the technicalities that have affected its construction
the workers compensation legislation should, in my opinion, be regarded
as beneficial legislation...in such legislation it is proper that the
entitlements of the injured person not depend upon distinctions which
are too nice’

The above passage was recently applied by Keating P in Qantas Airways
Limited v Strong [2011] NSWWCCPD 40 at [89].

The applicant’s place of residence, at Normanhurst, is a matter to which
regard is to be had in compliance with section 43A(1)(c), and is relevant to
what is suitable employment for her. Any place of work more than 30 minutes
commute by car from Normanhurst is, on the evidence overall, unsuitable for
her. To putitin terms of the section, employment for which the applicantis
suited, having regard to her place of residence, is employment within a

30 minute commute from Normanhurst. It is necessary, applying section
43A(1), that regard be had to this fact, in determining what is ‘suitable
employment’.

Additionally, in my view the condition of transverse myelitis, and the resulting
limitation on the applicant’s ability to travel by car, is an other relevant
circumstance, within the meaning of section 43A(1)(h). It is a circumstance,
beyond the matters described in the balance of section 43A(1), which is
relevant to ‘employment in work for which the worker is suited’. She is not
suited for employment at a location more than 30 minutes commute by car
from her residence. This application of section 43A(1) is consistent with the
natural meaning of the section. To the extent there is doubt going to whether
this is an appropriate construction, it is consistent with the beneficial nature
of the legislation.

Itis appropriate also to have regard to the object of Chapter 3 of the

1998 Act, as described in section 41(1) of that Act. That object is ‘to establish
a system that seeks to achieve optimum results in terms of the timely, safe
and durable return to work for workers following workplace injuries’. Dr Leong
said it was ‘dangerous in affecting her driving’, to have the applicant go into
‘slow spasm’ as a result of driving for more than 30 minutes. He also said



41.

42.

43.

44.

45.
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‘taking intermittent breaks during driving would be impractical’. To place the
applicant at a school to which she could not commute, from a practical point
of view, would not advance the objects of the Chapter. If the applicant sought
to commute to the more distant school, notwithstanding the dangers
identified by Dr Leong, this would not be safe, which is one of the stated
objects of the Chapter. Areturn to work at a school, at a location such that
the applicant would be subject to the onset of painful spasms in commuting
to the school, would be inconsistent with the achievement of a ‘durable
return to work’. This again is one of the stated objects of the Chapter.

The respondent submits the time at which it was required to identify suitable
employment was when the applicant became fit ‘to return to work in some
capacity’. It submits that time was ‘on or around 17 December 2008’. It
complied with its obligations at that time. It is not under an obligation to then
take account of a subsequent significant change in the applicant’s physical
health, unrelated to her work injury. The condition of transverse myelitis was
not an other relevant circumstance to be taken into account, as it did not
exist as a factor, ‘at the relevant time when the claimant’s capacity for
suitable duties was assessed’.

This argument fails to take adequate account of the fact that the
respondent’s obligation is, as is properly conceded by the respondent, a
continuing one. The legislative provisions do not limit the respondent’s
obligations, which are to be consistent with the objects of the Chapter and
section 43A(1) of the 1987 Act, to a particular point in time when the
applicant first became able to return to work.

Itis appropriate to adopt a construction of the legislation that is consistent
with the stated object set outin section 41(1) of the 1998 Act. Suitable
employment in the circumstances should be employment that
accommodates the restrictions placed on the applicant by the nominated
treating doctor Dr Phan, including the travel restriction.

This construction of the legislation is also consistent with that applied by
Armitage J in Puzyrewski.

The respondent is to provide suitable duties to the applicant, pursuant to
Chapter 3 of the 1998 Act, at a school hot more than 30 minutes drive to and
from the applicant’s residence at Normanhurst. The suitable duties should



take account of the condition of transverse myelitis from which the applicant
suffers.”

Lee v O’Donnell Griffin Pty Ltd [2012] NSWWCC 363

This concerned a dispute where:

the applicant allegedly suffered a psychological injury due to alleged workplace
bullying and was certified unfit for work.

She was subsequently certified fit for suitable duties. This information was emailed
to the employer and rehabilitation provider.

The respondent did not respond.

The rehabilitation provider advised that they had been asked to close the file by the
insurer as the claim was declined.

The delegate of the Registrar directed the rehabilitation provider to resume providing
services to the worker.

Arbitrator Jeffrey Phillips S.C. held that the Chapter 3 dispute could proceed,
notwithstanding that:

liability had been denied, because of s 41A of the 1998 Act and the decision of
Keating P in Divertie v Star Track Express Pty Ltd (formerly Neilsen Brane Pty Ltd)
[2008] NSWWCCPD 45, and

the recommendations made by the delegate to the Registrar were directed against a
non-party.

The Arbitrator held at[47]:

“The powers possessed by the Commission under section 310 are broad. This
matter has been referred in accordance with exhibit ‘2’ by the respondent to the
Commission to determine the dispute. In my opinion, | am not bound by precisely
what the Registrar has done. The powers of section 310 are broad so that the
dispute which relates to the applicant”s return to work can be determined in the
interests of fairness in order to comply with the objects of Chapter 3 of the

1998 Act.”

The respondent, which was a party and subject to s 308(1)(a) of the 1998 Act and s 310,
was ordered to:

have the applicant assessed for a Return to Work Plan,
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e pay forthe services of the rehabilitation provider nominated by the applicant to, in
consultation with the applicant and her nominated treating doctor, assist in the
preparation of a Return to Work Plan,

e locate and provide suitable duties for the applicant within its business.

The Arbitrator also found, at [66]-[68], that the way in which the case was conducted by the
respondent and its representative was not in accordance with the ‘very important principle
of acting as model litigants’, relying on the decision Deputy President Roche in Fire &
Rescue NSWv Hayman [2012] NSWWCCPD 66 which said:

“Insurers are reminded that they have an obligation to conduct litigation in the
Commission as model litigants. The conduct of the appeal fell well below the
standard required of the model litigant.” (see at [77])

The papers were referred to the Registrar to determine what action, if any, should be taken
against the respondent and/or its legal representative upon a notice to show cause being
issued to the respondent, its insurer and/or its legal representative.

Jones v Bunnings Group Ltd [2013] NSWWCC 161

Arbitrator Jeffrey Phillips S.C. considered a matter where the worker was willing and able to
return to work but the employer refused to provide suitable duties, stating that to do so
would be to create a position which was not a real and substantial position and there were
no suitable duties to accommodate the worker. The employer did not discharge its onus.

He held:

“14. ...The evidence in this case suggests the worker was ready and willing to
return to work to suitable employment. The worker has been denied suitable
employment. ... Itis arguable that the respondentis in breach of section 308
of the Act and also the terms of the orders made by the Registrar which
appear to be an admission that the respondent, within the context of a
workplace injury management dispute, consents to the applicant returning
to suitable employment.”

“16. The respondent’s inability to provide suitable duties goes to a lack of a wish
to create a position which was not a real and substantial position and that
there were no suitable duties to accommodate the applicant.”

“23. There appears to be an acceptance from that report as tendered by the
respondent that the applicant has work capacity. The evidence that the
respondent needed to provide to the commission was that it was not
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24.

‘reasonably practicable’ (s 49(3)(a) of the 1998 Act) to provide employment to
the applicant. The respondent did not lead much evidence on that key issue.
The respondent did not deal with the proposition that it could separate the
applicant and the three co-workers who had allegedly bullied him. It could
separate them by placing them at different stores, either at Ballina or
Lismore. It could place them on different shifts or different sections. If there
would still be interaction between these employers and the applicant it could
warn them that if they behaved poorly towards the applicant they would be
disciplined, and if their behaviour was contumelious they could be
dismissed from their employment. Employers have a common law and
statutory duty to care for the safety, health and welfare of employees. In our
society contemporary opinion includes an absolute requirement to protect
the psychological health of employees by guarding against bullying. This is
particularly so with vulnerable person such as the applicant. The common
law recognised the ‘egg shell psyche rule’ - see State Transit Authority v
Chemler [2007] NSWCA 249 at [40] per Spigelman CJ.

There is also information provided at the hearing that not only does Bunnings
have a Lismore store, there is also a Ballina store. The applicant lives in
Casino and could reasonably travel to either store. In those circumstances,

| direct the respondent to employ the applicant to perform duties suitable to
him at either the Lismore or Ballina store. This order is to take effect within
14 days of today’s date.”

Moore v Secretary, NSW Department of Education [2016] NSWWCC 66

Arbitrator Wynyard as he then was (now Member Wynyard) held:

e Section 49 required the provision of suitable employment: [71]

e Suitable duties for the applicant were identified by the rehabilitation providers and
the occupational rehabilitation services: [66]

e Because suitable employment was identified in the manner provided by s.32A (a) of
the 1998 Act the obligation to provide it was absolute, subject to s 49(3): [77]

e The respondent submitted that the application should fail because no further

evidence had been lodged by the applicant since he made his application. This was
rejected: [68]-[69]

e The evidence relied upon by the respondent failed to establish that it was not
practicable to provide suitable employment. To the contrary, it established that
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suitable work was available, but failed to engage with the question as to why the
provision of that work was not reasonably practicable: [74]

Samuel v Sydney Community Forum Limited t/as Inner Southwest Community
Development, 6 March 2026, Member G Whiffin

In this matter, the applicant complained that the injury management plans:

o failed to properly describe his psychological injury and did not reflect the full or
proper diagnosis,

e were not sent to him but to his treating psychologist, and consequently

e hedid notreceive those plans or get the opportunity to be consulted on them or to
discuss them with his treating psychologist.

The Member refused to refer the insurer to the Authority for failure to comply with its
obligations regarding the making and implementation of injury management plans,
pursuant to s 45 of the Act and remedied the issues with the making of new
recommendations.

The applicant had also served the Application on a range of persons — from iCare, the IRO,
Ombudsman, Department of Customer Service and the Anti-Discrimination Board. None
of these persons or institutions had obligations to the applicant pursuant to s 45 of the
1998 Act.

The jurisdiction of the Commission pursuant to s 305 of the 1998 Act is limited to disputes
concerning a failure by a party “to comply with an obligation imposed by or under Chapter 3
[of the 1998 Act]”. Section 45 of the 1998 Act is within Chapter 3.

The Commission had no jurisdiction to make any orders or recommendations to those
parties. To that extent, the Application was dismissed pursuant to s 54 of the Personal
Injury Commission Act 2020 (the 2020 Act) as misconceived.

Delegate matters
Sydney teaching hospital case

Another matter involving a major Sydney teaching hospital concerned a nurse working
suitable duties due to workers compensation injuries. Despite working those suitable
duties for eight years, they were removed six days after her restrictions were adjusted by
her medical practitioner. The reason for the adjustment was the allegation the nurse was
unable to work with her supervisor due to alleged bullying. The hospital said the suitable
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duties were no longer available. The nurse sought to be moved to a similar role in another
hospital in the same local health district.

The respondent relied on its duty of care to the worker and to its patients. On the basis of
the worker’s medical restrictions, it submitted that employment in the second hospital
would place a significant risk both to the wellbeing of the worker and the patients. It was
therefore not reasonably practicable to provide suitable duties to her, pursuant to s 49(3)(a)
of the 1998 Act.

Section 49 of the Act appears in Chapter 3, the object of which is to “establish a system
that seeks to achieve optimum results in terms of the timely, safe and durable return to
work for workers following workplace injuries” (section 41). It is important to consider the
objects of the chapter when considering the application of section 49.

Section 41 provides that return to work should be timely, safe, and durable. The respondent
raised a concern about safety. The notion of “safety” must include the worker, and arguably
extends to other workers as well as the general public. This is even more so when working
in an industry where a duty of care is owed to third parties.

Section 49 imposes a duty on the employer to provided suitable work. However, that duty
does not apply where “itis not reasonably practicable to provide employment”. Given the
overarching objectives of section 41, it was determined that within the concept of
“reasonably practicable” comes the safety and wellbeing of the worker and any persons to
which the employer owes a duty of care.

It would not be reasonably practicable to provide suitable duties to an employee where
those suitable duties would present a safety risk to any person, including the worker. There
is also a question of whether such duties would be “suitable” in the statutory sense.

On the basis of the particular facts of the matter, the worker’s application failed.
Periurban Council case

In a matter concerning a Council on the urban fringe of Sydney, the Commission issued a
Certificate of Determination — Consent Orders which provided that the employer pay the
applicant weekly payments of compensation and s 60 (medical) expenses. A notation to
the Orders was to the effect that the applicant’s injury ceased to have any incapacitating
effects and required no further medical treatment. The applicant returned to work,
eventually returning to her pre-injury role in full. The applicant was offered a secondment
for up to six months, which she accepted.

A subsequent restructure of the organisation saw the worker’s job advertised but paid $10
an hour less.
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The worker wrote to the respondent enclosing a WorkCover Certificate from the applicant’s
treating doctor and requiring the respondent to provide suitable duties pursuant to section
32A of the 1998 Act.

On the facts, there was no incapacity caused by the workplace injury and no issue that the
applicant was fully fit for her pre-injury duties. It was determined that the obligation to
provide the applicant with suitable duties in s 49 did not apply.

Disability services provider case

The parties had reached an agreement for a graduated Return to Work plan for the worker.
The respondent provided suitable duties at the pre-injury work location. The applicant
subsequently developed a medical restriction on her ability to travel, requiring periodic
breaks. She sought suitable duties at a different location where the respondent operated a
similar facility, closer to home. The application was declined, as the journey to the provided
suitable duties could be made within her medical restrictions and the case was really
about the applicant having a preferred location rather than about the requirements of her
condition.

Western Sydney Council case

The applicant claimed to have suffered a work injury, had surgery and was certified as
capable of working eight hours a day, five days a week with restrictions. The respondent
submitted that the applicant had not suffered a workplace injury. The worker sought the
provision of suitable duties, which was denied. The employer sought an order for the
production of documents, to determine whether applicant had suffered a compensable
injury.

The employer bore the onus of establishing a legitimate forensic purpose and that the
material would assist with the issues between the parties: see ICAP Australia Pty Ltd v BGC
Partners (Australia) Pty Ltd [2009] NSWCA 307 at[9] and [14]) and Waind v Hill and National
Employers’ Mutual General Association Ltd (1978) 1 NSWLR 376, where Moffitt P (Hutley
and Glass JJA agreeing) said:

“The only legitimate purpose of requiring the production, and permitting the
inspection, of a stranger’s documents can be to add, in the end, to the relevant
evidence in the case.” (at 384)

The dispute was not about liability but the provision of suitable duties. Therefore, the
material sought by the employer was not relevant to any matter in issue. The production
order was declined.
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On the basis of the language of the legislation and the decision in Divertie, it was
determined that the obligations in Chapter 4 of the 1998 Act did apply, whether a claim was
disputed or not.

In her evidence, the applicant outlined duties she believed she could perform based on her
restrictions. The employer submitted that these did not constitute a real job, that the
applicant had not identified any job or role to which she would be suited and that as a
result it was not reasonably practicable to provide suitable duties to her. The delegate
determined:

“28. lrejectthe respondent’s submissions. Section 49 is an obligation on an
insurer to provide suitable employment. There is no obligation for a worker to
identify a specific job that she believes is suited to her restrictions. To
suggest such would be onerous on a worker. Chapter 3 creates a scheme of
cooperation between workers and employers for safe return to work.

29. The respondentis a Council. The respondent submits thatitis a
comparatively small one. During the teleconference | asked about the
number of employees that the council had. The respondent was uncertain,
although suggested upwards of 1000. The respondent submitted that there
was no job that the worker could perform in the entire council.

30. The respondent has an obligation to provide suitable employment to the
applicant. The respondent has not complied with the obligation. | have
rejected the respondent’s arguments that it is not subject to Chapter 3 of the
1998 Act. | also reject the respondent’s argument that it is not reasonably
practicable to provide the applicant with suitable duties.

31. | am satisfied that it would be reasonably practicable to do so, given the size
of the respondent, the restrictions on the worker (which | note could and
should be upgraded over time towards a full unrestricted return to work), and
the context of the workers compensation legislation as a whole, which
promotes early return to work.

32. For the above reasons, | recommend that the employer locate any suitable
employment in compliance with the worker’s restrictions, in conjunction
with the worker, her treating doctor, and any other relevant parties.”
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Country aged care provider case

Aninjured Assistant in Nursing had been provided with suitable duties for eight months.
The employer withdrew them on the basis that it was not reasonably practicable to
continue providing duties in a “made up role”. There was a dispute over what duties the
worker could perform.

The delegate determined that a Rehabilitation Provider be appointed to:
e assistin the preparation of a new Return to Work plan,

e conduct aworkplace assessment and functional assessment of the applicantin
order to determine what functions of the Assistantin Nursing role the applicant can
perform.

e Once thatis known, ascertain the availability of those duties.
The Delegate further determined:
e If available, those duties should be provided by the employer.

e Inthe alternative, if suitable duties are not available then the Rehabilitation Provider
should implement the next stages of the return to work hierarchy and provide
assistance to the applicant for any job seeking or if appropriate vocational retraining
pursuant to section 53 of the 1998 Act.

Major pathology services provider case

The applicant claimed to be fit for work within restrictions as established by medical
evidence. The employer said the provision of suitable duties was not practicable within s 49
of the 1998 Act.

The key medical evidence, relied on by both parties, was that applicant could return to full-
time and, provided the applicant managed her condition, she should achieve full duties.
While the applicant was fit for full hours and duties, some modification of work routines
was needed and suggested the appropriate restrictions for the applicant.

The respondent submitted that modifying the applicant’s use of key work equipment would
be to the detriment of the respondent’s entire work processes and rosters and would
unfairly impact other employees. The delegate determined:

“19. Giventhe discrepancy between the positions of the parties in this matter,
| am of the view that the opinion of an independent injury management
consultant is warranted in order to assist in determining whether the
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provisions of section 49(3)(a) apply. In accordance with the provisions of
section 306(b) of the 1998 Act, | therefore direct the respondent to arrange
such assessment ... and that the report is provided to the parties upon
completion. The parties also have liberty to apply.”

Disability group home provider case

A community support worker at a group home was injured while providing personal care to
a client at premises operated by the respondent. She was then certified fit for pre-injury
duties by her nominated treating doctor. Pre-injury duties were confirmed at another of the
premises operated by the respondent. Those duties contained a requirement of a sleepover
at the house once every three weeks.

The worker was the sole carer for a teenage daughter, who has behavioural problems. She
has communicated this fact to the respondent, when discussions were had concerning a
proposed restructure and rostering arrangements. The worked objected to the sleepover
arrangement at the new work location.

The proceedings were commenced on the basis that:
a. thereturnto work plan has not been followed, and
b. no suitable duties have been provided.

The respondent indicated that the issues identified were of an industrial nature and were
not properly within the jurisdiction of the Commission.

Alternatively, the respondent relied on section 49(3)(a) of the 1998 Act; that it was not
reasonably practicable to provide suitable employment. The proceeding focussed on:

a. the provision of suitable employment, from a perspective of physical capacity, and

b. whetheritis reasonably practicable for the respondent to provide suitable
employment.

The delegate was satisfied that the worker was physically capable of returning to work at
her original work location and this comes within the scope of section 49 of the 1998 Act.

The outstanding issue was whether it is reasonably practicable for the respondent to
provide that employment. Section 49(3)(a) provides that the section does not apply (that is,
the respondent does not have to provide suitable employment) if it is not reasonably
practicable to provide employment in accordance with this section. The onus is on the

respondent to prove that it is not reasonably practicable.
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The respondent submitted that since the applicant last worked, there had been changes to
the organisation, described as a restructure. The business moved to what was described as
a “24/7 model” and changes were made to the rostering of staff. At the same time, the
respondent submits that it would not be reasonably practicable to return the worker to the
original location as that it would involve moving staff already placed there and causing
disruption, despite it previously having been accommodating towards the worker and her
obligations as a carer.

The delegate determined that an organisation restructured to be consistent with a 24/7
model, requiring staff to be able to rotate across houses, should afford the respondent the
flexibility to accommodate the needs of the worker and other staff members.

The respondent has not discharged its onus to prove that it was not reasonably practicable
to provide suitable employment at the original location. While her placement may cause
some disruption, the respondent has obligations under the 1998 Act to a worker injured in
their employ.

The respondent was required to provide the applicant with suitable employment at the
original work location, consistent with her restrictions.

Western Sydney Council No. 2 case

This involved a dispute about whether an injury management plan breached the obligations
under Chapter 3 of the 1998 Act. It was said that in developing this plan, the respondent
relied on the opinions of its own independent medical expert and its injury management
consultantin preference to the opinion of the worker’s nominated treating doctor and
treating specialist. The applicant submitted that the law required an injury management
plan to be developed in accordance with the news of the worker’s nominated treating
doctor.

The respondent denied it was required to adopt the evidence of the worker or her doctors
and sought for the matter to be referred to an independent injury management consultant
to assist the parties reach agreement. This was what occurred.

Chapter 3 of the 1998 Act imposes obligations on employers, insurers and workers with
respect to workplace injury management. Section 41 of the 1998 Act provides that the
object of Ch 3 is to “establish a system that seeks to achieve optimum results in terms of
timely, safe and durable return to work for workers following workplace injuries.”

Pursuant to s 307 of the 1998 Act the Registrar (now, the President) may recommend
certain action be undertaken to remedy a failure to comply with an obligation under Ch 3 of
the 1998 Act, with which the workplace injury management dispute is concerned. Section
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307(2) provides that if the dispute “concerns failure to comply with an obligation imposed
by an injury management plan, the Registrar can recommend compliance with the injury
management plan subject to such modifications as the Registrar considers appropriate.”

The applicant submitted that ss 45, 45A and 47 of the 1998 Act provide that the respondent
in the development of the injury management plan must prefer the evidence of her
nominated treating doctor.

Section 45 of the 1998 Act provides that the insurer, who is or may be liable to pay
compensation to the injury worker, must establish an injury management plan for the
injured worker. Section 45(2) provides that the plan must be established in consultation
with the employer, the treating doctor and the worker concerned “to the maximum extent
that their co-operation and participation allow”.

Section 45A of the 1998 Act provides for the State Insurance Regulatory Authority to
approve a person as an injury management consultant and that the workers compensation
guidelines may provide for the functions of an approved injury management consultant.

Section 47 of the 1998 Act provides that an injured worker must participate and co-operate
in the establishment of an injury management plan required to be established for the
worker. The worker must comply with the obligations imposed on the worker by or under
that plan. In particular s 47(3) and (4) provides:

“(3) The worker must, when requested to do so by the insurer, nominate as the
worker’s treating doctor for the purposes of an injury management plan for
the worker a medical practitioner who is prepared to participate in the
development of, and in the arrangements under, the plan.

(5) The worker must authorise the worker’s nominated treating doctor to provide
relevant information to the insurer or the employer for the purposes of an
injury management plan for the worker.”

There was nothing in these provisions that indicated that the respondent in developing the
injury management plan was required to prefer and adopt the applicant’s nominated
treating doctor’s opinion or the applicant’s treating specialist’s opinion on work capacity,
over other medical evidence.

There was no evidence to suggest that the respondent had failed to engage with the
relevant parties in the development of the injury management plan. The delegate did not
accept the applicant’s submission that the respondent unreasonably relied on the opinion
of its IME and injury management consultant in preparing the injury management plan. The
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delegate was not satisfied that the respondent has failed to comply with its obligations
under Ch 3 of the 1998 Act.

There was disagreement about the applicant’s work capacity. Given the conflicting medical
evidence regarding the applicant’s capacity to return to work, it was appropriate that the
applicant be referred to an independent injury management consultant for assessment of
capacity.

The independent injury management consultant would have the benefit of all the current
medical evidence in conducting the assessment and would have the opportunity to consult
with all relevant parties to attempt to mediate a solution.

This would be in keeping with the object of Ch 3 of the 1998 Act of achieving a timely, safe
and durable return to work for the applicant.

Private aged care provider case

The delegate of the Registrar directed the respondent to arrange an injury management
consultant (IMC) to carry out a workplace assessment of the worker. The IMC report noted
that:

e The applicant “could not be considered as being able to safely undertake the full
duties required of her substantive position.”

e The employeris unable to create a new work position (with ‘selected’ duties) for any
employee, unless a suitable work position became available.

e The applicantis “not able to return to full pre-injury work duties” and that the
respondent does not have “the ability to provide alternate work duties” or “on-going
suitable duties” for the applicant. However, the applicant has “capacity to perform
work within her medical restrictions.”

e The applicant needs to be assisted with finding a new job, with a new Employer ---
within the physical limitations demonstrated at the time of the Functional Capacity
Evaluation.

The respondent took steps to assist facilitate the applicant’s return to work in a different
role with a different employer. It engaged a rehabilitation consultant to assist the
applicant’s return to work. It also assisted the applicant with job opportunities, preparing
cover letters and retraining. It has further facilitated the applicant’s enrollment in a TAFE
course, which she completed.
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The worker’s treating general practitioner issued a Medical Certificate certifying that the

applicant was fit to return to work in suitable duties full-time.

The applicant lodged a further Application to Resolve a Workplace Injury Management

Dispute (the Application), again asserting that the respondent had not provided suitable

duties in accordance with its obligations under s 49(1) of the 1998 Act. The applicant

submitted that the respondent should immediately return her to “paid employment

consistent with the medical assessment made by the IMC”.

The issue before the Delegate was whether the respondent employer was excused from

providing suitable duties because those duties were not reasonably practicably under s 49
of the 1998 Act.

“42.

43.
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Secondly, | accept that the only evidence available in respect of the
respondent’s reason that suitable duties are not reasonably practicable due
to safety concerns is that found in the IMC report. However, the Commission
is not a Court of strict pleadings and is not bound by the rules of evidence. To
this end weight can and should be attached to the evidence contained in the
IMC report. Indeed, | have not been taken to any evidence to indicate that
what the IMC recorded in respect of the respondent’s comments on suitable
duties was incorrect. Further, the applicant did not explain what evidence
would be required to satisfy the respondent’s argument regarding safety
concerns. That there is no evidence of an increased or enhanced risk to the
worker or others if the respondent continued to provide suitable duties is not
to the point. That is because what is relevant is whether at the present time
suitable employmentis not reasonably practicable, within the meaning of

s 49 of the 1998 Act.

An employer’s duty to comply with s 49 of the 1998 Act must be considered
in view of the overarching objectives and application of Ch 3 of the 1998 Act.
That is, it would not be reasonably practicable to provide suitable duties to a
worker where those duties would present a safety risk to the worker or
others. The available evidence indicates that the provision of suitable duties
would impose a safety risk to the applicant and to others. That is because, as
set outin the respondent’s submissions and in the IMC report, in
circumstances where nurse’s aides work in teams of two, if suitable duties
were provided on an ongoing basis to the applicant this would result in other
staff being burdened with the ‘heavier, physically more demanding tasks’ and
put the applicant at risk of exceeding her restrictions. In an aged care facility,
which involves heavy lifting of aged and immobile patients, such a



consequence is not unlikely. This is a valid consideration in determining
whether suitable employment is reasonably practicable.

44, Thirdly, employment must be suitable (as defined in s 32A of the 1987 Act)
and (subject to that qualification) so far as reasonably practicable the same
as, or equivalent to, the employment in which the worker was at the time of
the injury. Section 32A of the 1987 Act provides that regard must be had to a
number of matters.

45, ... However, for those modified duties to constitute suitable employment it
must refer to a real job (not an ‘artificial’ job) in employment to which the
worker is suited.?® That is, it must be identified that the modified duties
constitutes a real job which the applicantis able to do regardless of whether
that job is available or is of a type or nature that is generally available in the
employment market.?' The evidence on this issue is relatively scant.
However, the evidence indicates that the modified duties were duties usually
undertaken as part of a more physically demanding role of a Nurse’ Aide. This
is not disputed. The evidence from the respondent also suggests that the
modified duties were provided for the applicant as part of her return to work
goal to return to pre-injury duties.

46. In Broadspectrum Australia Pty Ltd v Skiadas,?? President Keating found the
suggestion that an injured worker could continue work as a cleaner provided
an offsider was available to perform the heavier aspects of the job did not
constitute ‘suitable employment’.2® That was because, his Honour
considered that, such an arrangement would be artificial and would not
constitute a ‘real job’ available in the employment market. This same
approach can be applied to the present case. In circumstances where
Nurse’s Aides work as part of a team of two people, a situation where the
applicant would undertake the role of a Nurse’s Aide and the other team
member would perform the heavier aspects of the job would not constitute a
real job for the purposes of s 32A of the 1987 Act.

47. | am satisfied that the modified duties that were previously undertaken by the
applicant are not reflective of the usual demands placed on a Nurse’s Aide.
Indeed, itis not disputed that the applicant is unable to undertake the usual

20 Wollongong Nursing Home Pty Ltd v Dewar [2014] NSWWCCPD 55, [59]-[63] (Dewar).
2! Dewar, [63].

2212016] NSWWCCPD 34 (Skiadas).

2 Skiadas, [67].
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duties of a Nurse’s Aide. To the extent necessary, | am not satisfied that the
modified duties previously provided related to a ‘real job’ capable of
constituting ‘suitable employment’ within the meaning of s 32A of the

1987 Act and s 49 of the 1998 Act. If | am wrong, for the reasons stated above
(at[43]), | am satisfied that the subject safety concerns are a sufficient
reason to establish that the modified duties are not reasonably practicable
within the meaning of s 49(3)(a) of the 1998 Act. To this end, it would not be
reasonably practicable for the respondent to provide suitable employmentin
the nature of the modified duties previously provided.”

While the worker was willing and able to resume work, there were no suitable duties
available within the scope of her restrictions. Accordingly, it was determined that the
employer did not fail to comply with its obligations under Ch 3 of the 1998 Act in providing
suitable duties in the terms submitted by the applicant.

Waterfront company case

The applicant sustained an injury to his lumbar spine and was subsequently diagnosed
with a cervical spine strain/bulging disc injury, chronic pain, adjustment disorder with
depression and a sleep disorder. The insurer accepted at least the lumbar spine injury.

The applicant underwent a lumbar fusion and decompression surgery. Following the
surgery, the applicant was certified as having capacity for some type of work and requested
the respondent provide him with suitable duties. The applicant gave evidence that prior to
his surgery, he was doing suitable duties including administrative tasks and team leader
duties among other work.

The respondent declined to provide suitable duties on the basis of insufficient information
from the Nominated Treating Doctor.

The applicant sought a recommendation that the respondent provide suitable employment
in accordance with section 49(1) of the 1998 Act. The applicant has identified a range of
specific suitable roles, subject to restrictions as recorded in the medical opinions. The
applicant accepted he was not in a position to return to work in his pre-injury role.

The respondent submitted that suitable duties were not reasonably practicable.
The delegate’s consideration was:

“26. Chapter 3 of the 1998 Act refers to the obligations of insurers, employers and
workers with respect to workplace injury management. Pursuant to section
41 of the 1998 Act, the object of Chapter 3is to ‘establish a system that
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seeks to achieve optimum results in terms of the timely, safe and durable
return to work for workers following workplace injuries.

27. In accordance with section 307(1) of the 1998 Act, the President can deal
with an injury management dispute by ‘recommending that a party to the
dispute take specified action, being action that the President considers
necessary or desirable to remedy the failure with which the dispute is
concerned.

28. If the dispute concerns the provision of suitable employment, the President
is to have regard to the requirements of section 49 in making a
recommendation to the provision of suitable employment.

29. Section 49(1) of the 1998 Act provides that an employer must provide
suitable employment to a worker who: has been totally or partially
incapacitated for work as a result of an injury; is able to return to work and;
has requested suitable employment.

30. The employment must be both ‘suitable employment’ as defined in section
32A of the 1987 Act and ‘so far as reasonably practicable the same as, or
equivalent to, the employment in which the worker was at the time of the
injury’ (section 49(2) of the 1998 Act).

31. Suitable employment is defined under section 32A of the 1998 Act as
‘employment in work for which the worker is currently suited’ having regard to
the following:

a. the nature of the worker's incapacity and the details provided in medical
information including, but not limited to, any certificate of capacity
supplied by the worker;

b. the worker's age, education, skills and work experience, and

c. any plan ordocument prepared as part of the return to work planning
process, including an injury management plan under Chapter 3 of the
1998 Act, and

d. anyoccupational rehabilitation services that are being, or have been,
provided to or for the worker, and

e. such other matters as the Workers Compensation Guidelines may
specify.
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32.

33.

41.

42.

45.

52.
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The following factors are not relevant considerations for ‘suitable
employment’:

a. whether the work or the employment is available, and

b. whether the work or the employment is of a type or nature that is
generally available in the employment market, and

c. the nature of the worker's pre-injury employment, and
d. the worker's place of residence.

The employer is excused from providing suitable employment if ‘itis not
reasonably practicable’, amongst other things (section 49(3) of the 1999 Act).

The treating evidence support[s] the applicant ha[ving] capacity to return to
work on suitable duties, with restrictions. | am satisfied that the applicantis
partially incapacitated for work as a result of an injury and is therefore able to
return to work in some capacity.

Turning to ‘suitable employment’, the applicant has provided statement
evidence to the effect that he was undertaking suitable duties with the
respondent since shortly after his injury, and was also doing so prior to his
surgery ... The respondent did not dispute that suitable duties had previously
been provided.

The evidence therefore supports that there have previously been suitable
duties provided to the applicant, prior to his surgery, when he worked within
similar restrictions.

Whilst | appreciate that the respondent has obligations for the applicant’s
safety and the safety of others at work, the evidence that is before me
(including the respondent’s own evidence ...) does not indicate any obvious
risk or barrierimpacting the applicant’s capacity to return to work in suitable
duties.



57. In conclusion, based on the evidence before me, the applicant has capacity
to return to suitable employment. | do not consider the respondent has
provided any persuasive submission as to why it is not ‘reasonably
practicable’ to provide suitable employment.

59. Itis my recommendation that the respondent provide suitable employment
pursuant to section 49 of the 1998 Act.”

Presidential Member decisions

As lindicated earlier, Presidential Member decisions have been mostly concerned with
whether an appeal can be brought to challenge any determination made by a Member
about workplace injury management matters. In short, they cannot.

Section 352 provides:

“352 Appeal against decision of Commission constituted by non-presidential
member

(1) A party to a dispute in connection with a claim for compensation may appeal
to the Commission constituted by a presidential member against a decision
in respect of the dispute by the Commission constituted by a non-
presidential member.”

An appealis limited to a determination of whether the decision appealed against was or
was not affected by any error of fact, law or discretion, and to the correction of any such
error: s 352(5). Explicitly, the appealis not a review or new hearing. There are further
restrictions on the ability to appeal.

A key threshold is the requirements of s 352(3). This provides that “[t]here is no appeal ...
unless the amount of compensation at issue on the appeal” is equal to or greater than both
of the amounts set out in sub-paragraphs (a) and (b). Each of (a) and (b) are conditioned by
the governing phrase: ‘the amount of compensation’. The term ‘compensation’ within the
meaning of s 4 of the 1998 Act “means compensation under the Workers Compensation
Acts and includes any monetary benefit under those Acts.”

Part 3 of the 1987 Act defines the ‘compensation benefits’ which are payable to a claimant
worker or dependents and includes death benefits, weekly payments, lump sum payments
for permanent impairment, and the payment of medical expenses both past and future:
see P & O Berkeley Challenge Pty Ltd in the interest of HIH Winterthur Workers
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Compensation (NSW) Pty Ltd v Alfonzo [2000] NSWCA 214 at [20] and Haddad v The GEO
Group Australia Pty Ltd [2024] NSWCA 135; 114 NSWLR 407 at [32].

Section 352(3) of the 1998 Act requires there to be an amount of money which is referable
to one or more of the compensatory benefits conferred by the workers compensation
legislation which is in contest or in dispute between the parties to the appeal. Sub-sections
(a) and (b) to s 352 then provide what the quantum of that dispute must be.

Leaving aside the quantum issue, ss 352(1) and (3) require that the subject matter of the
appeal itself must be a dispute about the payment of “compensation” as defined in the
legislation, either as ordered by the tribunal or, where no such award has been made, as
claimed by a worker?* in an Application to Resolve a Dispute % and/or which is pressed on
the hearing of the matter.2®

The reasoning behind this is discussed in two decisions of mine, Brown v Toll Transport Pty
Ltd [2026] NSWPICPD 12 at [83]-[100], [146], [145] and Sentinel Community Services Pty
Ltd v Clark Chesaites [2026] NSWPICPD 22 at[81]-[100].

In Rail Corporation NSW v Lam Luu [2010] NSWWCCPD 44, Keating P held that workplace

injury management matters under Chapter 3 of the 1998 Act are not ‘compensation’ within
the meaning of the workers compensation legislation: [27], [35]-[45]. Because the dispute
was not about compensation, no amount of compensation was at issue on the appeal and
so the s 352(3) money thresholds were not met and there was no right of appeal: [25], [35].

This upheld earlier decisions of Deputy President Roche in Sydney Opera House Trustv
Sykes [2006] NSWWCCPD 227, Department of Community Services v Hickey [2006]
NSWWCCPD 320 and, while not referred to, in Sullivan v lllawarra Newspapers Holdings
Pty Ltd [2006] NSWWCCPD 135. The key passages are:

“25. In Sydney Opera House Trust v Sykes [2006] NSWWCCPD 227 (‘Sykes’),
Ms Sykes was employed as a rehabilitation co-ordinator. She was involved in
a motor vehicle accident on her way home from work, and sustained injury.
Liability was accepted for the claim and her entitlements to hospital and
medical expenses and weekly payments were paid voluntarily. A dispute
arose in relation to the worker’s demand for suitable duties. An Application to
Resolve a Workplace Injury Management Dispute was filed. The Registrar,
through her delegate, declined to make the recommendations sought,

24 Grimson v Integral Energy [2003] NSWWCCPD 29, [30]; DGL (Aust) Pty Ltd v Martino [2023] NSWPICPD 30,
[211-[23]; Ausgrid v Parasiliti [2020] NSWWCCPD 51, [9].

2 Fine Meat (Boners PM) Pty Ltd v Hart [2007] NSWWCCPD 164, [17].

26 popovic v Liverpool City Council [2017] NSWWCCPD 49, [26].
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26.

27.

“35.
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namely, that the worker be provided with suitable duties. The worker sought
to have the matter referred to a Commission arbitrator for determination. The
arbitrator also declined to make a recommendation pursuant to section 307
of the 1998 Act. The worker appealed under section 352. Roche DP, after
considering relevant authorities, refused leave on the basis that no ‘amount
of compensation’ was claimed in the Application before the arbitrator,
therefore there was no amount of ‘compensation at issue on the appeal’, and
therefore the threshold in section 352 of the 1998 Act had not been satisfied.

The reasoning in Sykes was followed in Department of Community Services v
Hickey [2006] NSWWCCPD 320 (‘Hickey’). The facts are not dissimilar to the
instant case. Ms Hickey alleged that she had been harassed and bullied at
work. Liability for her claim had been denied, on the grounds that her
employment was not a substantial contributing factor to the injury. In an
Application to Resolve a Workplace Injury Management Dispute, she alleged
that:

o hoinjury management plan had been established or maintained as
required under section 43 of the 1998 Act;

o horeturntowork plan had been established as required under section 52
of the 1998 Act, and

o no suitable duties had been provided.

The arbitrator made orders in favour of Ms Hickey, requiring the insurer to
establish a return to work plan, and requiring it to immediately approve the
services of a rehabilitation provider for assistance with the development of a
return to work plan. On appeal, the employer argued that the cost of the
service to be provided by the rehabilitation provider would provide a
‘monetary benefit’ under the Workers Compensation Acts (the 1987 Act and
the 1998 Act), and that the cost of the service was the ‘compensation at
issue on the appeal’. That argument was rejected. The Commission
determined that the worker did not seek compensation, but sought the
appointment of a rehabilitation provider to implement an injury management
plan and a return to work plan. The Commission held that, whilst ‘the
appointment of a rehabilitation provider will involve a cost does not make
that cost a ‘monetary benefit’ under the legislation’”

As Deputy President Roche correctly observed in Hickey, the word ‘benefit’
must be read in the context of the legislation. The legislation provides, among



37.

39.

40.

41.

42.
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other things, that ‘a worker who has received an injury (and, in the case of the
death of the work, his or her dependants) shall receive compensation’
(section 9 of 1987 Act). Part 3 of the 1987 Act sets out the ‘compensation -
benefits’ that are payable. They include weekly compensation during total or
partial incapacity for work (section 33), lump sum compensation in the event
that the injury has resulted in permanent impairment (sections 66 and 67),
death benefit compensation (sections 25, 26 and 27), compensation for the
cost of hospital, medical and rehabilitation treatment (section 60), and
compensation for domestic assistance (section 66AA).

As also noted in Hickey, the object of Chapter 3 is to establish a system that
seeks to achieve optimum results in terms of the timely, safe and durable
return to work for workers following workplace injuries (section 41(1) of the
1998 Act). It applies even when there is a dispute as to liability (section 41A)
(see Divertie v Startrack Express Pty Limited (formerly Neilsen Brame Pty
Limited) [2008] NSWWCCPD 45(‘Divertie’)).

For the reasons that | have given, | agree with the reasoning in both Hickey
and Sykes, and | reject the submission that those cases were wrongly
decided.

‘Injury management’ is defined in section 42 of the 1998 Act to mean ‘the
processes that comprises activities and procedures that are undertaken or
established for the purposes of achieving a timely, safe and durable return to
work for workers following workplace injuries’.

‘Workplace injury’ is defined in section 52 of the 1998 Act to mean ‘an injury
to a worker in respect of which compensation is or may be payable under the
Act’. Thus, itis clearly contemplated that the provision of injury management
under Chapter 3 is to be undertaken as a policy objective whether or not
liability is in dispute (Divertie).

The services and procedures contemplated by the IOH quote are best
illustrated by reference to the document itself. The components of the total
cost of the service, which is described as ‘occupational rehabilitation’
include: a vocational assessment — including labour market research,
psychological assessment and report, training for job-seeking skills,
interview technique, resume development, job-seeking for six months



(including pursuing job placement program and work trial), and additional
case management services (monthly reports, liaison with treating
professionals and employer as per WorkCover guidelines). No persuasive
reason has been advanced as to why any or all of these activities should be
regarded as ‘compensation’ rather than being more correctly categorised as
‘injury management’ activities under Chapter 3 of the 1998 Act.”

This remains the approach taken in the PIC and, unless or until the Court of Appeal
determines differently, is correct.

The effect is that while WIM disputes under Chapter 3 can be determined by a Member of
the Commission they cannot be appealed to a Presidential Member.

The only other avenue to challenge such a decision would be by way of judicial review in
the Supreme Court. As far as my research has uncovered, this has not occurred.

CONCLUSION

Hopefully, this provides some insight into how the PIC has exercised its jurisdiction in
relation to the obligations imposed by Chapter 3 of the 1998 Act.

The hallmarks of those decisions are clarity and practicality, having regard to the nature of
the legislation and issues which have arisen for resolution.

While only a small component of the work of the Commission, the resolution of workplace
injury management matters are significant in the scheme of the workers compensation
legislation and of great practical importance to those parties it impacts.

While Parliament has maintained the exclusive jurisdiction of the PIC regarding matters
arising under Chapter 3 of the 1998 Act, it has also conferred a broad jurisdiction on the
IRC to settle ‘industrial disputes’ (as defined?’) arising from or connected to ‘the return to
work for employees who have received a workplace injury’. This is one of the many ways in
which the statutory concept of industrial dispute has gone beyond its origins in strike
action, lock outs or similar.

The powers and functions of the IRC in relation to the conciliation and, if necessary, the
arbitration of industrial disputes within the meaning of the 1996 Act are well canvassed in
the judgment of Walton J in Secretary of the Ministry of Health v The New South Wales
Nurses and Midwives’ Association [2022] NSWSC 1178; 320 IR 249 at [23]-[59].

27 Meaning “a dispute (including a question or difficulty) about an industrial matter”: see Dictionary to the
1996 Act.
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Now sub-paragraph (e1) has been included in the meaning of the term ‘industrial matters’
in s 6, the various functions and powers of the IRC will be able to be brought to bear on
s 130 disputes about return to work matters coming before it.

This willinclude the IRC’s significant power to make recommendations to parties pursuant
to ss 134(2) and 136(1)(a) of the 1996 Act: see in this regard Secretary of the Ministry of
Health at [26]-[33] and also Health Secretary in respect of New South Wales Ambulance v
Health Services Union NSW (Classification of Clinical Support Paramedics) [2026]
NSWIRComm 1006.

It will also include the capacity, in any appropriate case, to make Dispute Orders which
may include for the reinstatement or re-employment of any person who was ‘dismissed in
the course of the industrial dispute or whose dismissal resulted in the industrial dispute’:
s 137(1)(b) of the 1996 Act, or to prevent such a termination of employment: s 137(1)(c) of
the 1996 Act.

Orders of this kind are not functions which the PIC has and mark a clear point of difference
in the jurisdiction conferred upon the two tribunals.

The co-existence of the two legislative regimes raises the question of whether, in resolving
s 130 disputes relating to return to work, there is space for an innovative application of the
award-making powers of the IRC. Alternatively, whether the expansion of the statutory
concept of industrial matters will result in a broadening of what might be considered
industrial action for the purposes of determining s 130 disputes.

How the two tribunals approach this area of parallel responsibility going forward will be of
great interest to all who work in the field of the law as it relates to working life.
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DECISIONS ARISING UNDER CHAPTER 3 WIM DISPUTES

Presidential Member decisions, Workers Compensation Commission
Sullivan v lllawarra Newspapers Holdings Pty Ltd [2006] NSWWCCPD 135
Deputy President Roche, 3 July 2006

Sydney Opera House Trust v Sykes [2006] NSWWCCPD 227

Deputy President Roche, 13 September 2006

Department of Community Services v Hickey [2006] NSWWCCPD 320
Acting Deputy President Bill Roche, 27 November 2006

Divertie v Startrack Express Pty Limited (formerly Neilsen Brame Pty Limited) [2008]
NSWWCCPD 45; 6 DDCR 26

President Keating, 14 April 2008

Rail Corporation NSWv Lam Luu[2010] NSWWCCPD 44

President Keating, 27 April 2010

Ibrahim v Sydney South West Area Health Service [2011] NSWWCCPD 44

Deputy President Roche, 12 August 2011

NSW Department of Education and Communities v Colefax[2012] NSWWCCPD 63

Deputy President Snell, 31 October 2012

Member decisions, Workers Compensation Commission
Woolworths v Viapiana [2008] NSWWCC 188

Ross Bell, Arbitrator, 19 June 2009

Wooten v Metal Manufacturers Ltd [2008] NSWWCC 223
Sue Duncombe, Arbitrator, 1 August 2008

NSW Police Force v Nakhle [2010] NSWWCC 206

Ross Bell, Arbitrator, 12 May 2010

58| Page



Lever v Fairfield City Council [2011] NSWWCC 29
Robert Caddies, Arbitrator, 20 January 2011

Primo Smallgoods Pty Ltd [2012] NSWWCC 167
Carolyn Rimmer, Arbitrator, 14 June 2012

Margaritte Joanne Colefax v Department of Education and Communities [2012]
NSWWCC 224

Senior Arbitrator Snell, 7, 9 August 2012

Lee v O’Donnell Griffin Pty Ltd [2012] NSWWCC 363

Jeffrey Phillips S.C., Arbitrator, 12 December 2012

Jones v Bunnings Group Ltd [2013] NSWWCC 161

Jeffrey Phillips S.C., Arbitrator, 2 May 2013

Moore v Secretary, NSW Department of Education [2016] NSWWCC 66

John Wynyard, Arbitrator, 15 March 2016

Member decision, Personal Injury Commission

Samuel v Sydney Community Forum Limited t/as Inner Southwest Community
Development, 6 March 2026, Member G Whiffin
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