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The Commission determines:

1.  Thatthe applicant suffered injury arising out of and in the course of his employment in 2014
and 2015 namely the exacerbation and acceleration of a pre-existing degenerative condition
of his cervical spine.

2. That the applicant’s employment was the main contributing factor to the exacerbation and
acceleration of the disease.

3.  That the notional date of injury for the purposes of section 16 of the Workers Compensation
Act 1987 is 30 December 2016.

4, Between 30 December 2016 and 28 June 2019, the applicant had no current earning
capacity.

5. Award for the applicant pursuant to sections 36 and 37 of the 1987 Act at the rate of
$1,448.83 per week from 31 December 2016 to 31 March 2017 and at the rate of $1,220.06
per week from 1 April 2017 to 28 June 2019.

6. Liberty to the parties to apply in respect of the quantum and duration of these calculations.

7. Parties to advise within 21 days as to whether the issue of permanent impairment should be

determined by the Commission or referred to an approved medical specialist.

A brief statement is attached setting out the Commission’s reasons for the determination.

Paul Sweeney
Arbitrator
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RECORD OF THE CERTIFICATE OF DETERMINATION AND REASONS FOR DECISION OF
PAUL SWEENEY, ARBITRATOR, WORKERS COMPENSATION COMMISSION.
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STATEMENT OF REASONS
INTRODUCTION

1. Graeme Appleby (the applicant) was formerly employed as a security guard by Security
Specialists Australia Pty Ltd (the respondent). It is not disputed that his work involved lifting
and carrying of backpacks containing cash and coin.

2. In late 2014, the applicant developed symptoms of cervical myelopathy. He was diagnosed
with spinal cord compression and came to surgery on 8 October 2015. He has made a
reasonable but incomplete recovery and has not returned to work.

3.  Atissue is whether the arduous nature of the applicant’s employment materially contributed
to his cervical myelopathy and, if so, whether it was the main contributing factor as required
by section 4(b)(ii) of the Workers Compensation Act 1987 (the 1987 Act).

PROCEDURE BEFORE THE COMMISSION

4.  When this matter came on for conciliation and arbitration on 30 November 2020, Ms Grotte
of counsel appeared for the applicant and Mr Adhikary of counsel appeared for the
respondent. | was informed by counsel that the parties were unable to resolve the threshold
issue of injury. | am satisfied that the parties, who were represented by experienced counsel,
had ample opportunity to consider settlement but were unable to reach a mutually
satisfactory resolution of the dispute.

5.  Atthe commencement of the arbitration hearing, Ms Grotte deleted reference to the
applicant’s left shoulder in the particulars of injury. Thus, the primary issue for determination
was injury to the neck/cervical spine.

DOCUMENTS
6. The documents before the Commission are as follows:

(@) the Application to Resolve a Dispute (the application) and the documents
attached;

(b) the Reply and the documents attached, and

(c) areport of Dr Bentivoglio dated 19 July 2018.

7. There was no objection to the material referred to above at the arbitration hearing. The report
of Dr Bentivoglio dated 19 July 2018 was tendered by Ms Grotte without objection during the
arbitration hearing. Otherwise, there was no application to adduce additional written or oral
evidence.

SUBMISSIONS

8.  The submissions of the parties are recorded but it is appropriate to briefly recapitulate the
main thrust of counsels’ arguments.

9. Mr Adhikary submitted that the Commission would be assisted in its fact finding by the
absence of any reference to work or trauma as a cause of the applicant’s condition in the
clinical record of his general practitioner and in the histories obtained by Dr Donnellan,
Professor Heard and other specialists, who treated the applicant for his cervical myelopathy.
He submitted that throughout this material “there was no consideration at any point of
employment having a causal role to play”.

10. This might be contrasted with complaints which the applicant made in respect of his groin to
his general practitioner where a consideration of the applicant’'s employment readily gave
rise to a diagnosis of work-caused hernia.
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Mr Adhikary referred to the ambiguous nature of Dr Greenaway’s evidence and the notation,
probably of Dr Phadke, in the clinical record of Gorokan medical centre, following the
applicant’s spinal surgery for cervical canal stenosis, that it:

‘may be difficult to prove that due to work”.

The evidence of Dr Parkinson, the applicant’s treating neurosurgeon, was also ambiguous.
He described the applicant’s spinal condition as “predominantly” a degenerative process.
Use of the word “may” suggested conjecture rather than positive evidence from which the
Commission could be satisfied of causal nexus on the balance of probabilities.

Similarly, Dr Bentivoglio’s evidence was insufficient to prove causal nexus. Importantly,
Dr Bentivoglio observed that there was no workplace injury, merely the progression of a
degenerative process. He was also unable to state that employment was the “main
contributing factor” to the aggravation of the applicant’s spinal disease.

In the respondent’s case, Dr Cochrane had expressed the opinion that the applicant’s
employment was not the main contributing factor to the development of his cervical
myelopathy. Thus, there was no proper basis on which the Commission could find that the
applicant suffered injury by way of aggravation of a disease.

Finally, Mr Adhikary addressed the issue of incapacity. He submitted that Dr Bentivoglio’s
opinion on this issue was tantamount to an acceptance by him that the applicant could
perform work which did not involve lifting and bending. The applicant had, therefore, not
established that he had no current earning capacity.

Ms Grotte submitted that the absence of evidence in her medical case directly addressing
the statutory language of “main contributing factor” was not fatal. In State Transit Authority of
NSW v El-Achi [2015] NSWWCCPD 71, Deputy President Roche had stated that the
question of “main contributing factor” was an evaluative process which must be determined
by an arbitrator on the entirety of the evidence.

Ms Grotte submitted that it was only necessary that the employment be “the main
contributing factor” to the aggravation etc of the underlying condition in accordance with the
reasoning in Murray v Shillingsworth [2006] 68 NSWLR 451. Ms Grotte also submitted that it
was open to an arbitrator to find a fact proven on the probabilities when the medical evidence
clearly stated that it was possible in accordance with EMI (Australia) Ltd v Bes [1970] 2
NSWR 238.

Ms Grotte argued that the applicant’s description of his work duties, including the carrying of
weights up to 25 kg, had not been challenged in any way by the respondent. An acceptance
of those facts formed the foundation of the case that employment was the main contributing
factor to the acceleration of the applicant’s spinal disease. It was understandable that the
applicant did not report work as a cause of his neck and upper limb symptoms given the
uncertainty as to diagnosis in the period prior to investigation of the applicant’s cervical
spine.

In addressing Dr Parkinson’s evidence, Ms Grotte submitted that there was no evidence of
any other contributing factor to the acceleration or the exacerbation of the disease in the
applicant’s cervical spine. She noted the concessions made by Dr Cochrane that work may
have aggravated the applicant’s spondylolisthesis “worsening the cord compression”.

Contrary to the submission made by the respondent, Ms Grotte submitted that the applicant
was unemployable. She referred to the restrictions imposed by his general practitioner which
included no lifting of more than 2 kg, no repetitive lifting, no repetitive bending or squatting,
no sitting for longer than 2 hours, no standing for longer than 30 minutes or no driving for
more than 1 hour.
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In reply, Mr Adhikary submitted that the content of the report of Dr Bentivoglio of

19 July 2018 was “highly detrimental” to the applicant’s case. He referred to Dr Bentivoglio’s
inability to assess the contribution of employment to the applicant’s cervical disease. Further,
on Dr Bentivoglio’s assessment both the nature of the applicant’s work and everyday wear
and tear contributed to the deterioration of the degenerative cervical disease. Thus, it could
not be said that employment was the main contributing factor.

It will be necessary to return to these arguments below. First, it is necessary to
compendiously set out the evidence of the applicant and of the two neurosurgeons who have
expressed opinions, Dr Bentivoglio, on behalf of the applicant, and Dr Cochrane, on behalf of
the respondent. What follows is not intended to be a comprehensive account of the evidence.
Rather, | set out the salient points so that the submissions of the parties and the way in
which the Commission has resolved the dispute might be understood.

THE APPLICANT

23.

24.

25.

26.

By his signed statement of 1 May 2018, the applicant states that he was employed by the
respondent as a “cash in transit officer” between March 2005 and December 2016. He
continues:

“My duties in this role included but were not limited to driving armoured car or van
and make cash collections in order to deliver them to clients, guarantee the secure
collection and delivery of money and other valuables, provide customer services,
loading and unloading cash.

In completing these duties, particularly the loading of cash and returning of change
orders, | was often required to carry heavy items. | would often carry backpacks
weighing in excess of 20kg on my back.”

The applicant says that he was required to take on an increased workload from the end of
March 2015 because his “second-in-charge manager” leaving the company.

The applicant recalls that he first developed tingling and numbness in his fingers and pain in
his neck in 2014. He attended a general practitioner. He was referred to Dr Parkinson, a
neurosurgeon who performed surgical decompression and fusion of C3/4 and C4/5 on

8 October 2015. He has not worked since the surgery.

The applicant says that he is unaware of any other incident that might be responsible for his
neck pain. He then recounts a significant number of residual disabilities including restriction
of movement of his limbs, spastic gait, residual incontinence and pain and restriction of
movement in his upper limbs. He is in receipt of a disability support pension.

DR BENTIVOGLIO

27.

28.

Dr Bentivoglio saw the applicant at the request of his solicitors on 24 August 2017 and
provided a report of that date. He recorded a short history of the applicant’s employment,
reviewed the extensive radiology, and set out the applicant’'s complaints.

Dr Bentivoglio noted that the applicant had a spastic gait and restricted movement of his
neck. He expressed the following opinion:

“My working diagnosis in Mr Appleby is a man with degenerative cervical spondylotic
disease with perhaps an instability at the C3/4 level, which was causing acute cord
compression, causing acute cervical myelopathy which needed to have decompressive
surgery at C3/4 and C4/5, followed by a fusion.”
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Dr Bentivoglio thought that the applicant still had “mild evidence of a cord myelopathy”. He
would be unable to undertake lifting or repetitive bending or twisting in the future. The doctor
noted that the applicant was to undertake a retraining program in a field appropriate to his
disability.

By a supplementary report dated 24 August 2017, Dr Bentivoglio assessed permanent
impairment in accordance with the 5th Ed. of the American Medical Association Guides to
the Evaluation of Permanent Impairment. He opined that the combination of surgery and
persistent evidence of a mild myelopathy constituted 34% whole person impairment.

By this report, Dr Bentivoglio canvassed for the first time the relationship between the
applicant’s disease and his employment. He said this:

“I do believe the problems in Mr Appleby’s cervical spine which are degenerative

in nature have arisen from the degenerative disease in his cervical spine to which

I consider his work has been a substantial contributing factor as he had done that
job for 12 years and this job entailed a lot of heavy lifting and placing heavy objects
on his shoulders.”

By a further report of 19 July 2018, Dr Bentivoglio commented on Dr Cochrane’s opinion.
He said this:

“Undoubtedly Mr Appleby had pre-existing constitutional degenerative disease

in his cervical spine which has been contributed to by his work that he has done,
and everyday wear and tear. How much his employment has been a factor is
impossible to assess. All one can say is that this injury is constitutional in nature,
contributed by everyday wear and tear and also the work that he has done. He has
not had any previous neck problems prior to this.”

He again expressed the opinion that if the applicant’s work involved “a lot of heavy lifting and
repetitive bending and twisting, which puts a lot of stress and strain on his neck” one would
have to conclude that the employment was a substantial contributing factor to the
progression of his degenerative disease. Dr Bentivoglio thought that the heavier the work,
the more rapid would be the deterioration of the applicant’s spine. The doctor opined that the
“nature and duration of his employment, his relevant past history including his physical
pursuits and anything which may result in injuries to the cervical spine” were relevant.

Contrary to the opinion expressed by Dr Cochrane, Dr Bentivoglio was confident that
repetitive strain on the cervical spine could cause degenerative disease “which then may go
on to develop cervical myelopathy”. He continued:

“Gradual deterioration of the spine, the effects that it has from everyday wear and
tear, the nature of the work the person does which causes more rapid deterioration
of the spine are the main contributing factors to the development of this degenerative
disease.”

He concluded by stating:

“the more strains that are placed upon the spine the more rapid the deterioration
of the degenerative changes which may go on to cause spinal cord compression”.

By a further report of 17 October 2018, Dr Bentivoglio expressed his agreement with the
opinion of Dr Parkinson and stated:

“l do believe Mr Appleby has substantial degenerative disease in his cervical
spine, which is constitutional in nature and has been made worse and progressed
more rapidly because of the sort of work that he did.”



He was not prepared to say that work was the main contributing factor to the aggravation or
acceleration of the degenerative process. He was prepared to state that it was a contributing
factor or cause of the progression of the degenerative disease.

DR COCHRANE
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Dr Cochrane saw the applicant at the request of the respondent’s insurer on 28 January
2018. He recorded that the applicant had reported an injury in 2015 “after a cumulative
problem with neck strain”. The applicant ascribed this to carrying heavy satchels or
backpacks filled with coins in the ordinary course of his work.

After examining the applicant and reviewing the radiological evidence Dr Cochrane
expressed the opinion that the applicant suffered the “insidious onset” of compressive
myelopathy in 2014 which was associated with disc protrusion at the C3/4 level. He
continued:

“It is my opinion that it is unclear and in fact unlikely that there has been a
work-related injury. There has been an insidious onset of symptoms of cervical
myelopathy. In the literature there is no evidence that cervical myelopathy, in the
absence of acute and severe trauma is caused by work-related repetitive injury.
It is considered a degenerative condition.”

Dr Cochrane expressed the opinion that the applicant had experienced a partial recovery
following surgery but had persisting significant sensory changes affecting the left side of his
body.

Dr Cochrane also considered the opinion of Dr Bentivoglio but remained of the view that the
degenerative condition was “coincidental with work” rather than caused by it. To the question
of whether the applicant had sustained injury to his neck arising out of his employment as a
security guard, Dr Cochrane replied that he had not. He continued:

“I fully accept that the nature and conditions of work could potentially aggravate
pre-existing cervical spondylosis, but cervical myelopathy is not likely caused by
any work-related activity. It is a constitutional degenerative condition and is in my
opinion not work-related.”

Curiously, the doctor conceded that the applicant’'s employment may have made some
contribution to the aggravation and acceleration of spondylolisthesis “and therefore
worsening the cord compression and the development of cord myelopathy”. However, he did
not believe that the employment was “the main contributing factor” to the applicant’s cervical
compressive myelopathy.

Dr Cochrane also assessed whole person impairment as 34%. He thought that there should
be a 100% deduction, presumably pursuant to section 323 of the Workplace Injury
Management and Workers Compensation Act 1998 (the 1998 Act) to reflect the pre-existing
condition.

DISCUSSION AND FINDINGS

42.

It is true as Mr Adhikary submitted that there is an absence of reference to the applicant’s
employment or trauma in the clinical records of treating medical practitioners before

13 December 2016. On that date the following entry appears in the notes of the Gorokan
Medical Centre:

“‘Admitted that is leaving work at end of year.
Would like to do a WC claim for neck.
Will talk to insurance and get abck [sic] to me.”
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Then on 20 December 2016, it is recorded that the applicant felt that “RSI”, probably
repetitive strain injury, brought about “neck issues”. The doctor recorded:

“Form completed.
May be difficult to prove that due to work.”

It is also true that there is no suggestion that the applicant’s cervical condition has any
relationship with employment in the reports of the treating specialists, Dr Donnellan,
Dr Heard, Dr French, or Dr Standen.

In my opinion, the absence of reference to the nature of the applicant’s work in the medical
record, including in the history taken by several specialist medical practitioners, is of only
slight importance in determining the issue of injury. The applicant attended upon these
doctors primarily to complain of troublesome symptoms in his arms and neck. The purpose of
the consultations with general practitioners and specialist medical practitioners before the
applicant’s surgery in October 2015 was to identify and treat his symptoms. It was not to
embark upon an enquiry as to their relationship with employment.

There are many cases which counsel against over-reliance on the notes of treating doctors
given that they are created to assist in treatment and not in the resolution of medico-legal
disputes. See Container Terminals Australia Ltd v Huseiin [2008] NSWCA 320, Davis v
The Council of the City of Wagga Wagga [2004] NSWCA 34, Nominal Defendant v Clancy
[2007] NSWCA 349 and Mastronardi v State of New South Wales [2009] NSWCA 270.

Generally, | take the view that clinical notes are important evidence, particularly when the
circumstances allegedly giving rise to injury occurred many years ago. The brief notes of
medical practitioners may often be more accurate than the recollection of witnesses as to
complaint. Less compelling are clinical entries describing the physical circumstances of
injury. Doctors are likely to briefly record an account injury or incident, but these are often
condensed and of limited assistance. Understandably, medical practitioners are less likely to
enquire into the nature of employment as a cause of a medical condition where the physical
nature of the employment is not obviously traumatic and only capable of causing injury by a
gradual process.

Equally, | doubt whether the opinions of general practitioners recorded in their clinical notes
as to difficulties of proof are overly persuasive. Obviously, the general practitioners in this
case have largely withdrawn from the field of forensic combat leaving the question of
causation to specialist medical practitioners. Dr Greene, of course, expressed the guarded
opinion that the applicant’s employment might be causative of his spinal condition but
deferred to the opinion of Dr Parkinson.

Of more concern, is the brevity of the applicant’s evidence in respect of his employment. It is
obvious that the applicant carried backpacks which weighed 20 or 25 kg in the course of his
work. The applicant addresses this aspect of his employment thus:

“I was often required to carry heavy items. | would often carry backpacks
weighing in excess of 20kg on my back.”

The applicant’s evidence is so sparse that | have spent some time considering whether it is
satisfactory evidence of work that might place hazardous strain on the applicant’s neck.
Neither the independent medical experts nor the treating doctors obtained a more extensive
history of the physical aspects of the applicant’'s employment than the excerpt from his
evidence above. The precise nature of applicant’s work is of great importance to the issue of
whether it could aggravate his spondylotic cervical myelopathy.lts importance can readily be
seen from Dr Bentivoglio’s reports where he opines that both the nature and duration of the
strains placed upon the applicant’s neck by his employment are important.
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| have chosen to accept that the applicant was required to perform the work of lifting and
carrying moderately heavy weights frequently in the course of his employment. As Ms Grotte
submitted, the respondent did not adduce evidence to suggest that the applicant’s
description of his employment was erroneous. At the arbitration hearing nothing was put to
the applicant to suggest this. Importantly, the respondent did not submit that the assumption
that the applicant frequently performed heavy lifting and carrying was factually incorrect.

In those circumstances, | have concluded that it is likely that the applicant’s employment
exacerbated and, probably, accelerated a pre-existing degenerative condition of his cervical
spine. There is sufficient evidence in respect of that matter from both Dr Parkinson and

Dr Bentivoglio to make such a conclusion more probable than not. On the other hand,

Dr Cochrane makes understandable concessions in respect of this issue.

Dr Parkinson’s opinion is of importance as he is the treating neurosurgeon who saw the
applicant on several occasions before and after his surgery. In his report of 7 May 2019, he
also records a history of the applicant carrying backpacks weighing more than 20 kg in the
course of his work. His opinion is that the applicant suffered from the changes in his cervical
spine that were “predominantly” a degenerative process which “may have been hastened by
his work activities”.

Dr Parkinson addressed the critical issues in the case in an unadorned, sober fashion. When
asked to consider whether employment was a substantial contributing factor to the
applicant’s condition, he stated:

“I consider that the frequent carrying of heavy backpacks may have placed additional
stress and strain upon Mr Appleby’s cervical spine and therefore may have resulted
in acceleration of the inevitable degenerative process.”

When asked to address pre-existing injuries or conditions, he said this:

“It is likely that the pathology in Mr Appleby’s cervical spine is predominantly
degenerative in nature however it is likely that this degenerative process was
hastened by his work”.

Mr Adhikary criticised these passages from Dr Parkinson’s evidence on the basis that they
could not support a positive finding of aggravation of the condition by work. In particular, he
referred to the doctor’s use of the word “may”, which conveyed the sense of possibility rather
than probability. Considering it as a whole, however, | do not find the evidence of

Dr Parkinson vague. Rather, it is an opinion that arduous work over a lengthy period is likely
hasten the applicant’s spondylotic cervical disease. That view is also held by Dr Bentivoglio.

While Dr Bentivoglio’s opinions are not unambiguously expressed, one can be fairly
confident that the doctor is of the opinion that “wear and tear” does contribute to cervical
spondylotic disease. The greater the stresses and strains that are placed upon the spine,
the more likely that the disease will progress. This is another way of putting the proposition
by Dr Parkinson that the applicant’s work “hastened” the onset of his spinal condition

Dr Cochrane also provides some evidence which is supportive of this proposition. He
accepts that the nature of the applicant’s work may have been a factor in aggravating the
applicant’s spondylolisthesis, an important aspect of his spinal canal stenosis. He says this:

“There was a disease process. There may have been some contribution of the
workplace to the aggravation and acceleration of spondylolisthesis and therefore
worsening the cord compression and the development of cord myelopathy. Although
there is a possibility that employment is relevant and may be a contributing factor,

| do not believe Mr Appleby’s employment is the main contributing factor to the
development of cervical compressive myelopathy.”
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It is difficult to understand Dr Cochrane’s reluctance to accept that wear and tear can impact
negatively upon a spondylotic degenerative condition. While cervical degenerative disease
obviously has a congenital and constitutional background, it is difficult to envisage that it
would not be adversely affected by arduous physical work which placed strain on the neck.
Indeed, the doctor’s concession, which | have set out above implicitly accepts the contrary
proposition.

Accordingly, | have concluded that the nature of the applicant’s work between 2014 and 2015
hastened the development of his pre-existing spondylotic degenerative disease in
accordance with the opinion of Dr Parkinson. By and large, | prefer the opinions of

Dr Parkinson and Dr Bentivoglio to that of Dr Cochrane. Where there is a conflict between

Dr Parkinson and Dr Bentivoglio, | prefer the opinion of Dr Parkinson. His advantage of
seeing the applicant on multiple occasions before and after surgery is important and he has
undoubted expertise in the subject matter of the dispute.

| find that the nature of the applicant’s work between 2014 and the time of surgery
exacerbated the symptomatology resulting from his pre-existing degenerative disease and
modestly accelerated the need for surgery. While it is possible that the applicant’s work prior
to that date also made a contribution to the disease the absence of symptoms until 2014,
make it difficult to ascertain whether the earlier employment was a material contributing
factor to the exacerbation of symptoms and the acceleration of the disease.

There is no doubt that the progression of a degenerative spondylosis or spondylolisthesis is
a disease for the purposes of the 1987 Act. It was not suggested otherwise by the parties at
the arbitration hearing. There is ample medical evidence to support that conclusion.

It is, therefore, necessary for the applicant to demonstrate that his employment is the main
contributing factor to the aggravation of the disease. At the arbitration hearing, Mr Adhikary
referred me to the decision of Deputy President Snell in AV v AW [2020] NSWWCCPD 9
(24 February 2020). At [66} of that decision, the Deputy President said this (omitting
footnotes):

“I have previously expressed the view that the test of ‘main contributing factor’,
inserted into the definition of ‘injury’ in s4(b) by the 2012 amendments, is more
stringent than the test applicable to s4(b) in its previous form, which was subject
to s9A of the 1987 Act. There may be more than one ‘substantial contributing
factor’.

Sec 9A requires that the employment be a substantial contributing factor to the
injury. That use of the indefinite article admits that the possibility of other, and
possibly non-employment-related, substantial contributing factors.

On the other hand the requirement in s4(b) inserted by the 2012 amendments
that employment be ‘the main contributing factor’ permits the existence of only
one such factor the requirement of ‘the main contributing factor’ involves a more
stringent connection with the employment than the requirement of “a substantial
contributing factor” that apply to ‘disease’ injuries prior to the 2012 amendments.”
While AV is undoubtedly an important decision on the meaning of the phrase
“main contributing factor”, the factual circumstances of that case were quite
different to the present. However, the task for the Commission is the same.
Once the injury has been identified as the exacerbation or aggravation of a
disease, it is necessary to consider the entirety of the evidence for the purposes
of evaluating whether employment is the main contributing factor to the injury.”



64.

65.

66.

67.

68.

69.

The injury in this case is the exacerbation and acceleration of a disease. It is not the disease
process. This approach to a section 4 (b) () injury is consistent with the reasoning of the
Court of Appeal in Murray v Shillingsworth [2006] NSWCA (20 December 2006), a case to
which Ms Grotte referred in argument. In that case, Einstein J said this of section 9A at [63]:

“These submissions are misconceived. They fail to recognise that in the circumstances
concerning an integer dealt with by s4(b)(ii) [such as an aggravation of a disease] the
only compensation is for the effect of the aggravation and not for the effect of the
original non-aggravated disease.”

Thus, it is unnecessary for the applicant to demonstrate that employment is the main
contributing factor to his disease. That would be close to impossible in the case of a
degenerative spinal condition where the constitutional, congenital, recreational as well as
employment factors all play some role in the onset or progression of the disease entity.

To these factors may be added the unknown or unclear aetiological cause or causes which
Dr Parkinson refers to in his evidence.

This is a case in which the medical practitioners have declined to offer an opinion as to
whether the applicant’'s employment was the main contributing factor to the aggravation of
the disease. Dr Bentivoglio specifically declined to express a positive opinion on the issue
when invited by the applicant’s solicitor to address it. It is possible that the medical
practitioners have failed to distinguish between the overall disease entity and the aggravation
et cetera of the disease. The opinions of Dr Bentivoglio and Dr Cochrane suggest the
possibility that they have difficulty in understanding this distinction, although it is unnecessary
to positively resolve this question as it is unimportant in my determination of the issue of
main contributing factor.

As | have rejected the opinion of Dr Cochrane on the issue of whether the applicant’s work
materially contributed to the exacerbation and acceleration of this condition, his opinion in
respect of main contributing factor is of little assistance. His preferred view that work played
no part in the exacerbation of the applicant’s condition, inexorably leads to the conclusion
that his evaluation of the role played by work in the exacerbation or aggravation of the
condition is based upon a false premise.

Obviously, the absence of medical evidence that the applicant’'s employment is the main
contributing factor to the exacerbation or acceleration of his spinal disease detracts from the
applicant’s case. More so when there is medical opinion which states that it was not. The
absence of such evidence was considered by the presidential unit in State Transit Authority
of NSW v El-Achi [2015] NSWWCCPD 71 (16 December 2015) (EI-Achi). The facts in that
case have some similarity to the instant case.

In EI-Achi, Dr Bodel, an orthopaedic surgeon opined that the worker's employment as a bus
driver was a substantial contributing factor to the condition of the vertebral canal stenosis.
Dr Bodel expressed the opinion that the worker’s condition was:

“primarily a constitutional ailment. There are several factors contributing to this
and that includes congenital short pedicles, degenerative changes in the facet
joints, thickening of the ligamentum flavum and the bulging of the disc. He has
a strong genetic, underlying predisposition to develop this condition but many
decades of bus driving in my view have caused aggravation, acceleration,
exacerbation and deterioration of that disease process leading to the need for
surgery.”

10
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In dealing with the arbitral determination that the applicant’'s employment was the main
contributing factor to the aggravation of his disease, President Roche said this:

“Though it would have been helpful if Dr Bodel had expressed his opinion in the
terms of the legislation, the fact that he did not mean that the Senior Arbitrator
erred in accepting his evidence. That a doctor does not address the ultimate
legal question to be decided is not fatal (Guthrie v Spence [2009] NSWCA 369;
78 NSWLR 225 at [194]-[199] and [203]. In the Commission, an Arbitrator must
determine having regard to the whole of the evidence, the issue of injury and
whether employment is the main contributing factor to the injury. That involves
an evaluative process. The Senior Arbitrator properly engaged in that process
and the conclusions he reached were open on the evidence.”

It is evident that the approach of the courts to determining questions of causation is markedly
different to that employed by medical practitioners. In Seltsam Pty Ltd v McGuinness [2000]
NSW CA 29 at [42] Spigelman CJ observed that courts approach questions of causation in a
“distinctively different manner from that which may be appropriate in either philosophy or
science”. While he was addressing the use of the common-sense test of causation in finding
as a probability that there was a causal nexus between insult and injury, similar reasoning
may be applied to proof of the test of “main contributing factor”. That is because the legal
determination of both issues involves a consideration of the factual evidence as well as the
medical evidence.

Ultimately, it is necessary for the trier of fact to be persuaded on the evidence that the
applicant’'s employment was the main contributing factor to the exacerbation et cetera of the
workers disease. Plainly that involves identifying the contributing factors to the exacerbation
et cetera and ascertaining whether the employment factor is of such importance that it can
be identified as the main contributing factor.

That process of reasoning is often rendered straightforward by the absence of any other
obvious contributing factor to the aggravation of the disease. In this case, however,

Mr Adhikary argued with some force that the evidence identified another contributing factor
namely the effects of everyday wear and tear. This was proven by the evidence of

Dr Bentivoglio who stated that every day “wear and tear” and the nature of the applicant’s
work are the main contributing factors to the development of the degenerative disease.

| doubt whether Dr Bentivoglio was intending to postulate a definitive list of the causes of
cervical myelopathy. If so, this aspect of his evidence is inconsistent with other evidence and
with the evidence of Dr Parkinson. Plainly, however, Dr Bentivoglio puts forward an
alternative contributing factor to the applicant’s work. It is necessary to evaluate whether
employment is the main contributing factor in the light of this evidence.

In my opinion, it is likely that the applicant’s employment involving frequent lifting and
carrying of backpacks weighing up to 25 kg is the main contributing factor to the
exacerbation and acceleration of his cervical myelopathy in 2014 up until the time of this
operation. It is evident that both these factors can place a strain on the neck. While | accept
that everyday wear and tear plays a role in the development of cervical spinal disease,

| doubt in the circumstances of this case that it can be equated to the effect of the applicant’s
work duties on the exacerbation of his condition.

The applicant was a man in middle age at the time he commenced employment with the
respondent. At the time he experienced symptoms he was approaching 50 years of age.
He is a married man whose wife did not work. He has three children, two of whom are
apparently independent. It is difficult to envisage that physical activity in the applicant’s
domestic life would place similar strains on his neck to lifting and carrying 25 kg backpacks
frequently during a working week. It was not suggested that the applicant engaged in
recreational activities which might significantly influence the course of his cervical condition.
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Accordingly, on the balance of probabilities | conclude that the frequent lifting and carrying
backpacks in the course of his employment was a more potent causative factor of the
exacerbation and acceleration of the applicant’s cervical myelopathy than activity outside of
his employment. | accept that the nature of the applicant’s work was the main contributing
factor to the exacerbation of his spinal condition. It follows that the applicant is entitled to an
award of compensation during his capacity.

The deemed date of injury in the Application is said to be 1 March 2015. That date
apparently is the first date upon which the applicant attended his general practitioner with
neck symptomatology. The 1987 Act provides that where an injury consists in the
aggravation et cetera of a disease, it is deemed to have happened for the purposes of the
Act at the time of incapacity. It is not clear from the evidence, but it appears likely that the
applicant continued work up until the surgery performed on 8 October 2015.

Following his surgery, it seems arguable the applicant had an incapacity for work although
compensation is not claimed until 30 December 2016, presumably because the applicant
performed work and/or was paid wages until that time. It appears from the medical histories
that the applicant performed “management” duties during this period but ultimately found the
pain was “too great” and ceased work. In those circumstances, the notional date of injury for
the purposes of the claim before the Commission is 30 December 2016.

It was accepted at the arbitration hearing that the primary jurisdiction of the Commission in
respect of weekly compensation was limited to the first and second entitlement periods.
According to my calculation that period runs until 28 June 2019. As with the other issues in
the case the evidence in respect of incapacity is exiguous.

On 24 April 2018, Dr Greene, the applicant’s general practitioner, expressed the opinion that
he was “unable to work and has recently been started on a disability pension.” Dr Standen, a
pain management specialist, who saw the applicant on 2 March 2018, noted that the
applicant had “predominantly neuropathic pain” in association with his spinal disease and
surgery. She also noted that he had high scores on psychometric testing for “pain
catastrophisation, low self- efficacy and extremely severe for depression.”

Dr Cochrane who saw the applicant in January 2018 did not comment on the issue of
capacity for work. He recorded clinical signs of ongoing neurological impairment on his
examination. He said this:

“There has been partial recovery in symptoms after appropriate and successful
decompressive surgery with resolution of the cord signal changes but persisting
significant sensory changes affecting primarily the left side of the body, as described.”

Dr Bentivoglio, who saw the applicant in August 2017, expressed an opinion that is
consistent with the applicant retaining a minimal capacity for work. He said this:

“Mr Appleby has been affected in his ability to work because he has numbness

of his hands, and still has plasticity of his lower limbs, still has a tendency to fall
and still has degenerative disease in his cervical spine at the C6/7 level. Therefore,
one should be very aware about putting him in a situation where he needs to do
heavy lifting. He should not lift more than 10 KG and avoid anything which entails
repetitive stress on his neck.

Mr Appleby has had major surgery on his cervical spine for a pre-existing cervical
myelopathy from degenerative disease of his cervical spine. It takes 18 months for
a patient to make their maximum medical improvement. He has had some gains,
but he still has evidence of cord injury and it is this persistent evidence of cord injury
which will prevent him from doing things which entail heavy manual labour”.
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At about the same time, Dr Greene issued a medical certificate that placed significant
restrictions upon the applicant’s employability. They included no lifting of more than 2 kg, no
sitting for longer than two hours, no standing for longer than 30 minutes no driving for longer
than one hour. Thereafter, Dr Green issued several certificates of unfitness for work. Among
the certificates issued by Dr Greene is a certification for the purposes of social security that
the applicant could not work more than eight hours per week. On 14 November 2017, he
expressed the opinion that the applicant was unfit for his usual occupation by reason of
chronic nerve pain following cervical cord stenosis.

There are some aspects of the case which suggest that the applicant does have a current
earning capacity. That could readily be inferred from Dr Bentivoglio’s opinion and from the
fact that the applicant apparently worked for much of 2016, although the evidence in respect
of precisely what work he did is non-existent. Nonetheless, it is difficult to envisage a real job
that the applicant can perform.

According to the medical histories he left school in year 9, which would suggest that he
would be excluded from most, if not all, clerical/sedentary work. Apart from his qualification to
operate in the security industry, it is not apparent that he has any other formal vocational
gualifications that might permit him to do skilled work. Given his continuing neurological
difficulties, it is likely that many employers would refuse to employ him. In this regard, | have
in mind his loss of balance and loss of sensation on the left side.

One would hope that the applicant would return to employment at some stage as he is well
short of retirement age and has a young family. One might also hope that there would be
some progressive improvement in his condition. However, in the period with which | am
concerned, | am not persuaded that the applicant has a current earning capacity.

By the Application, the applicant asserts that his preinjury average weekly earnings (PIAWE)
were $1,525.08 per week. That figure is not disputed by the respondent. | propose to make
an award for the applicant for weekly compensation at the rate of $1,448.83 per week from
30 December 2016 to 31 March 2017 and at the rate of $1,220.06 per week from 1 April
2017 to 28 June 2019. | will grant leave to the parties to apply in respect of these calculations
and the duration of the entitlement.

The only remaining aspect of the matter is the claim for permanent impairment
compensation. As | understand the position there is no dispute that the applicant has 34%
whole person impairment. There is a dispute as to the deduction that is appropriate to
pursuant to section 323 of the 1998 Act. Dr Bentivoglio does not make a deduction for pre-
existing disease whereas Dr Cochrane makes a deduction of 100%. On my findings, | am
inclined to the view that a significant deduction must be made.

The parties have not had the opportunity to consider these reasons and take what action
they consider to be appropriate. | will refrain from referring the matter to an Approved
Medical Specialist (AMS) at this time as it may be able to agree on an apportionment or it
may be appropriate for the Commission to deal with the issue. | will grant leave to the parties
to contact the Commission within 14 days and advise whether the dispute as to permanent
impairment can be agreed between the parties, referred to an AMS or determined by the
Commission.

| propose to make the following orders.
(&) That the applicant suffered injury arising out of and in the course of his
employment in 2014 and 2015 namely the exacerbation and acceleration

of a pre-existing degenerative condition of his cervical spine.

(b) That the applicant’s employment was the main contributing factor to the
exacerbation and acceleration of the disease.
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(©)

(d)

(€)

(f)

(¢)]

That the notional date of injury for the purposes of section 16 of the 1987 Act is
30 December 2016.

Between 30 December 2016 and 28 June 2019, the applicant had no current
earning capacity.

Award for the applicant pursuant to sections 36 and 37 of the 1987 Act at the rate
of $1,448.83 per week from 31 December 2016 to 31 March 2017 and at the rate
of $1,220.06 per week from 1 April 2017 to 28 June 2019.

Liberty to the parties to apply in respect of the quantum and duration of these
calculations.

Parties to advise within 21 days as to whether the issue of permanent impairment
should be determined by the commission or referred to an AMS.
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