WORKERS COMPENSATION COMMISSION

CERTIFICATE OF DETERMINATION

Issued in accordance with section 294 of the Workplace Injury Management and Workers
Compensation Act 1998

Matter Number: 4696-20

Applicant: Benjamin Santos
Respondent: Worldmark Pty Ltd
Date of Determination: 18 December 2020
Citation No: [2020] NSWWCC 417

The Commission determines:

1. Pursuant to section 4 of the Workers Compensation Act 1987 the applicant suffers from an
ongoing psychological injury arising out of or in the course of employment with the
respondent.

2. The respondent has not established a defence under section 11A of the Workers
Compensation Act 1987.

3.  The lump sum claim is to be remitted to the Registrar for referral to an Approved Medical
Specialist for assessment of permanent impairment of psychological injury as a result of the
deemed date of injury of 14 November 2018.

4.  The documents to be referred to the Approved Medical Specialist are those listed in
paragraph 9 of my Statement of Reasons together with a copy of this Certificate of
Determination/Statement of Reasons.

A brief statement is attached setting out the Commission’s reasons for the determination.

Josephine Bamber
Senior Arbitrator

| CERTIFY THAT THIS PAGE AND THE FOLLOWING PAGES IS A TRUE AND ACCURATE
RECORD OF THE CERTIFICATE OF DETERMINATION AND REASONS FOR DECISION OF
JOSEPHINE BAMBER, SENIOR ARBITRATOR, WORKERS COMPENSATION COMMISSION.

A Macleod

Ann MacLeod
Acting Senior Dispute Services Officer
As delegate of the Registrar




STATEMENT OF REASONS

BACKGROUND

1.

Benjamin Santos, the applicant, was employed by Worldmark Pty Limited (the respondent)
as a workshop manager in the business known as Mobile One?. This business operates in
the automotive aftermarket industry and provides products and services to automotive
dealerships such as tinting and detailing of cars.

At the Arbitration Hearing the claim for weekly compensation in the Application to Resolve a
Dispute (ARD) was discontinued. It was also agreed that there was no issue in relation to
medical expenses for the right upper extremity injury, so the applicant did not press the claim
in the ARD for medical expenses. The applicant also discontinued the claim in respect to the
physical injuries pleaded on page 8 of the ARD from the date of injury 28 January 2017.

That leaves only the claim for psychological injury to be determined. The applicant sought
leave to amend the date of injury “from 30 July 2018 to 13 November 2018, by deleting

“13 November 2018” and inserting “14 November 2018”. However, Mr Hickey sought to have
two deemed dates of injury being 31 July 2018 and 14 November 2018. But then he stated if
the applicant was successful, he would be seeking for the lump sum claim for the psychiatric
injury to be referred to an Approved Medical Specialist (AMS) with only the deemed date of
injury of 14 November 2018. 14 November 2018 was the date the applicant was terminated
from his employment with the respondent.

The respondent objected to the amendment to the date of injury for the psychological injury,
stating while it may be inconsequential and it could meet the date change, nonetheless in
terms of the section 66 claim the applicant had not served a lump sum claim with that date of
injury and so the Commission does not have jurisdiction.

Submissions were made by each party about the application to change the date of injury,
and | gave extempore reasons as to why | allowed the amendment to the ARD. These are
recorded in the transcript of the Arbitration Hearing.

The issues in dispute include:

(@) Whether the applicant has a psychological injury under sections 4, 11A(3)
of the Workers Compensation Act 1987 (the 1987 Act)?

(b) If there is a psychological injury, have the effects of the injury ceased?

(c) Does the respondent have a defence under section 11A of the 1987 Actin
relation to performance appraisal, discipline and/or dismissal?

PROCEDURE BEFORE THE COMMISSION

7.

The matter was dealt with at a conciliation/arbitration hearing on 10 November 2020.

Mr Stephen Hickey, counsel, instructed by Mr Danny Lam, solicitor, represented Mr Santos
who was present together with Ms Pamplona, interpreter. Mr Joshua Beran, counsel,
instructed by Jenny Nichols, solicitor, and Stephanie Small, icare, represented the
respondent.
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8. | am satisfied that the parties to the dispute understand the nature of the application and the
legal implications of any assertion made in the information supplied. | have used my best
endeavours in attempting to bring the parties to the dispute to a settlement acceptable to all
of them. | am satisfied that the parties have had sufficient opportunity to explore settlement
and that they have been unable to reach an agreed resolution of the dispute.

EVIDENCE
Documentary evidence

9.  The following documents were in evidence before the Commission and taken into account in
making this determination:

(@) ARD and attached documents;
(b) Reply filed in the interests of EML and attached documents;

(c) applicant’s Application to Admit Late Documents (AALD-1) dated
16 September 2020 and attached documents;

(d) respondent’s Application to Admit Late Documents (AALD-R) dated
3 November 2020 and attached documents, and

(e) applicant’s Application to Admit Late Documents (AALD-2) dated
5 November 2020 and attached documents.

Oral evidence

10. There was no oral evidence. Both counsel made oral submissions which were sound
recorded. A copy of the sound recording is available to the parties. | have also obtained a
written transcript (T) from the recording.

FINDINGS AND REASONS
11. The workers from the respondent referred to in this matter and their roles are as follows:

(@) Belinda Madgwick, State Manager NSW
(b) Belinda Brown, Operations Manager

(c) Benjamin Santos, Workshop Manager
(d) Rob Trajeski, workshop worker

(e) Yasin Sadi, workshop worker

()  Peter Tabourantzis, an ex-employee

12. The applicant commenced employment with the respondent on 23 May 20082. There are
several events referred to the in parties’ statements which occurred at the workplace as
follows:

(@ On 27 July 2018, Rob Trajeski failed to turn up to work as he had been
working elsewhere on a car privately for a dealer. It was subsequently
alleged by the employer that the applicant knew about this, he had
entered Mr Trajeski as being on sick leave for that day in the employer’s
system and he dishonestly advised Ms Madgwick that he had not had
contact with Mr Trajeski that day. The applicant disputes some of these
allegations.
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(b)  On 30 July 2018, a meeting was held between Ms Madgwick, Ms Brown and the
applicant at which time several issues were raised with him. The applicant does
not agree that he was guilty of these issues. The issues included®:

(i)  not paying employees overtime;

(i)  doing private work and not putting it through the company’s system;

(i) applying the Protekiv product incompletely and supplying half bottles
to people outside the workshop;

(iv) interfering with the workshop’s CCTV cameras, and

(v) lying about Mr Trajeski’'s whereabouts.

(c) On 31 July 2018, a letter containing a formal warning was given to the applicant®.

(d) On 13 November 2018, Yasin Sadi was involved in a verbal argument in the
workshop with workers, not involving the applicant®.

(e) On 14 November 2018, the applicant was informed his employment was
terminated forthwith®.

Applicant’s statements

13.

14.

15.

16.

The applicant has provided statements dated 10 December 20187 and 20 August 2020. He
was employed with the respondent as a workshop manager for 10 years and six months. At
[15] he sets out his duties, including being responsible for the daily activities of the workshop.
He says he was hands on and would buff and polish cars and do the application of protective
coatings.

He states in 2017, he injured his right shoulder at work, and it was the subject of an
operation on 22 June 2017. He says the State Manager asked him to come back to work,
which he did for three days per week with his arm in a sling. He was terminated from
employment on 14 November 2018.

The applicant relates that he obtained subsequent employment as a Fleet Conversion
technician at Autonexis but he only lasted six weeks, from 17 June 2019 to the third week of
August 2019. He said he found it difficult to control his emotions and had an argument with
another employee there. He said he resigned because he did not want to keep having these
angry outbursts. He also relates marital difficulties he has experienced, and his wife tells him
his tone is abrupt and full of sarcasm and that he shouts at her. He says he struggles to
sleep with his physical injuries making it difficult, but he says he has a lot of thoughts going
through his mind which makes him restless. The applicant states that he has trouble
controlling his emotions as he gets angry a lot.

I have not summarised all of the applicant’s statements in this part of my decision to avoid
repetition, because his counsel, Mr Hickey, referred to them extensively in his submissions,
which | have summarised below.

3 AALD-R p 20.
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Belinda Madgwick

17.

18.

19.

20.

21.

Belinda Madgwick is the State Manager for Motor One NSW. She has provided a statement
dated 21 December 2018. It is unsigned and appears incomplete as paragraph 24 is
numbered but left blank. The respondent’s counsel submitted weight should be given to the
emails because they are contemporaneous. | consider that caution should be applied to her
statement because it is unsigned however there are some aspects that are not featured in
the emails. For instance, while at the time of her statement she had only been the State
Manager for two years she says she had known the applicant for about six years. She says
that historically the applicant was a great employee, but had become complacent towards the
brand, his position and his duties.

She states on 27 July 2018 Rob Trajeski had failed to show up for work and had been seen
by a sales person at another company, working on a Mercedes. She says she went and
asked the applicant if he had seen Mr Trajeski that day, to which he replied he had not.

Ms Madgwick states her suspicion was that Mr Trajeski was doing a private job. She states
she also believed that the applicant had contacted Mr Trajeski and told him not to come into
work. She says she asked in the workshop, in front of the applicant, and staff said they had
seen Mr Trajeski that morning. She says in the interim period the applicant had entered

Mr Trajeski in the system as sick leave. She says she asked the applicant if Mr Trajeski had
notified he was sick, and he said no. She says earlier in the day she asked the applicant for
Mr Trajeski’'s phone number and the applicant gave him an old number. She states this was
intentional and an outright lie as records showed the applicant had contacted Mr Trajeski
twice that day.

Ms Madgwick states Mr Trajeski confirmed he had done the job and that the applicant had
known about it and told him to stay away that day.

Ms Madgwick says she held a meeting with the applicant a few days later when a formal
warning was given to the applicant. When describing the meeting, Ms Madgwick says the
applicant was about to do a delivery when they told him they needed to have a meeting
about some concerning issues, and he was welcome to have a withess. She says he said no
to a withess. Ms Madgwick expressed her opinion that the presence of two managers coming
to see you obviously indicates that it is a quite a serious meeting, along with telling the
applicant that they wanted to discuss some concerning issues. | find that this would not
necessarily be obvious, given the applicant was the workshop manager and he says he often
met with his managers. Ms Madgwick does not state that she told the applicant in advance of
the meeting that the concerning issues were about him.

At [14] of her statement, she describes what took place at the meeting, which | infer is the
meeting on 30 July 2018. She says the applicant was very quiet during the meeting. She
states that the company’s view is that staff can do outside jobs, but not on their premises and
not on their time.

Belinda Brown

22.

23.

Belinda Brown has given a statement to the insurer’s investigator. It is dated

21 December 2018 and not signed. At that time, she had been the Operations Manager for
two years, but had known the applicant for 10 years. She states she would describe the
applicant as being capable of doing his job, but he did not always do it the way that was
necessary and would on occasion not follow directives. She says they received complaints
about the quality of the work performed on cars and it was the applicant’s job to check each
car when the work was finished, but often he did not do the checks.

Ms Brown was not at work when the incident with Mr Trajeski occurred, although she was
telephoned by Ms Madgwick about the same.



24,

25.

26.

Ms Brown describes the meeting and said the applicant admitted to the matters regarding the
quality control issue. She describes the other issues discussed in the meeting. At [23] of her
statement, she says after the meeting they expected improvement, but she says he would
stop managing and giving directions to the team. However, she does not give any specific
examples or dates when this allegedly occurred. At [24] she says there was an instance
when the applicant went missing for a half a day “at the end of the month” during a busy
period. However, she gives no detail to identify when this was.

Ms Brown says she asked the applicant why he did not give directives to his team. She said
he said he was a changed man and did not want to be called out bullying people. She states,
“It was like he was saying that he was now a battered man.” She says she has an email from
a staff member where the applicant swore and said to go and tell Belinda Brown.

Ms Brown says the main thing that brought things to a head was that an employee named
Peter had requested to speak to her urgently and that the applicant was out to try to lose an
account the company had with Tynan Motors. She also refers to being contacted by Yasin
Sadi about an incident that occurred when a tinter worker put a box on the roof of a car and
Peter asked the applicant to speak to the tinters about this. She says Peter had the view that
it was the applicant who was telling the tinters they were being accused of damaging cars
and the applicant was turning everyone against each other. She says there was another
incident with Yasin when the applicant did not intervene. She says it was the next day that
they terminated the applicant’s employment. She does not say that they asked the applicant
about Peter’s allegations or the situation with Yasin. | find it is concerning that before his
employment was terminated he was not afforded this procedural fairness.

Letter dated 31 July 2018

27.

This letter is headed “formal warning”. After referring to the allegations made in the meeting
relating to the applicant, the letter lists six points which the employer required the applicant to
meet in relation to recording overtime by team members, following management directions
about quality control, follow directions about use of the workshop, promptly attend work at
8am and promptly advise of staff absences, ensuring that all team members do not feel
guestioned or victimised in relation to these matters and be mindful of how he interacts with
fellow employees and customers and display a more positive attitude in the workplace
supporting the Mobile One brand.

Email 13 November 2018 from Yasin Sadi

28.

The email from Yasin Sadi to Belinda Brown was sent on 13 November 2018 at
10:06:34pm°. Mr Sadi relates details about a verbal argument he had with workers who did
the tinting. He says he saw the applicant in his office, and he told the applicant “you heard
that screaming Beniji’, and he says the applicant did not say a word. He then relates a further
argument that occurred a short time later and he said that the applicant did not come out of
his office even though he was in there with his door open. Mr Sadi adds “about the
management in the workshop from 180 degrees | will give him 5”. Mr Sadi says he is tired
and stressed by what happened at work that day.

Email 13 November 2018 from Peter Tabourantzis

29.

On 7 November 2018 Belinda Brown received a text from Peter Tabourantzis in which he
asked to meet with her. The meeting took place that day and Ms Madgwick was also in
attendance. Ms Brown sent an email about this meeting to Davina Aliotta, the legal counsel
of the respondent’®. Mr Tabourantzis was resigning his employment on 23 November 2018
and wanted to relate his complaints about the applicant. Ms Brown asked Mr Tabourantzis to

8 Reply p 81.
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30.

put in writing his comments, which he did in an email on 13 November 2018 at 8:38pm. He
complained about the applicant not responding to his concerns about the quality of work on
the cars and damage to cars. He adds that some team members do not follow instructions

from the applicant, and he says the applicant does not question or follow up an outcome to
see if the work has been completed.

Mr Tabourantzis’s allegations were not put to the applicant to enable him to respond to the
same.

Email 14 November 2018 Nick Edmunds

31.

32.

Nick Edmunds, another worker in the workshop emailed Ms Brown at 7:30am on

14 November 2018 relating the argument which Yasin Sadi had with other workers Bud

and George. He says the entire time the applicant was present and did nothing and walked
past and ignored the situation for five minutes. He adds “Beniji finally just asked George to go
and work after several attempts of mine to try and defuse the situation.”**

This account differs from Mr Sadi’s because he said the whole time the applicant was in his
office and did not say anything.

Letter dated 14 November 2018

33.

This is the termination of employment letter'?. It states since being given the written warning
the employer has further concerns about the applicant’s conduct and five points are listed as
follows:

“1.  you have been failing to support and promote the MotorOne brand through
derogatory comments to Miranda team members;

2. you continue to display a negative attitude towards senior management in the
workplace which has only worsened since the meeting of 30 July 2018;

3. you have been failing to act in a manner to support continuous improvement,
minimise errors or prevent damage to customer vehicles (including directing
Miranda team members to contact Belinda Brown in relation to any concerns
identified);

4.  you have been failing to follow quality control procedures; and

5.  you have been failing to communicate in an appropriate manner with other team

members.”
34. There is no evidence that the employer raised the content of the above emails with the
applicant to obtain his version before they terminated his employment the next day.
Dr Nguyen
35. Dr Dzu Dinh Nguyen is the applicant’s treating general practitioner. In his clinical notes he

records on 18 May 2015 the applicant had stress at work due to structural change in the
last two weeks. He suffered from insomnia, depressed mood, low tone, slow speech and
affect distress. However, thereafter there is no reference to psychological concerns until

7 August 20183, In this entry Dr Nguyen records that the applicant was recently accused

of stealing time, tampering with video surveillance at work, stealing products to sell privately.
The doctor noted the applicant had stress, insomnia, angry mood and was self-doubting.

11 AALD-R p35.
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36.

37.

38.

39.

40.

41.

42.

43.

In a non-WorkCover medical certificate, the doctor certifies that the applicant is suffering
from work related stress and will be unfit to work from 8 August 2018 to 13 August 2018
inclusively®. On 14 August 2018 Dr Nguyen records in his clinical notes that the applicant
feels uneasy at work, he feels he is being stabbed*®. Dr Nguyen issued another certificate in
the same terms covering the period to 21 August 2018,

Dr Hoang, at the same practice as Dr Nguyen, records on 30 October 2018 that the applicant
was accused of not paying the staff overtime and that there was a toxic environment. It is
also noted HR gave him a warning letter.

On 13 November 2018 Dr Nguyen records that the applicant still had an anger issue, as he is
not allowed to talk to staff. He notes there was an incident at work today.

On 20 November 2018 Dr Nguyen reports an exacerbation of stress as the applicant was
suddenly given a termination letter. The doctor records he has been apprehensive, confused
about the reason- poor performance, he has insomnia, shaking, unable to concentrate,
unable to control his thoughts. The doctor also notes ongoing pain in the right scapula.

On his WorkCover NSW-certificate of capacity dated 20 November 2018 Dr Nguyen refers to
the date of injury as 31 July 2018. In answer to the question “how is the injury related to
work?” the doctor states “wrongly accused of stealing time, doing foreign job, tampering of
the camera, not respecting senior management.”’ He states a diagnosis of “Depression/
Anxiety/ Stress”. He referred the applicant to Kim Malone, psychologist, for counselling.

On 11 December 2018 Dr Nguyen records that the applicant has ongoing stress and is
depressed. He adds that he has not socialised. Mostly stays inside the house, he has a
feeling of making mistakes. He is unable to sleep, has depressed mood, low tone and is
anxious®®,

On 15 January 2019 it is noted that the applicant had an euphoric mood, reactive effect and
his speech was spontaneous and coherent'®. A similar entry is recorded on 19 February
2019%°. On 26 March 2019 Dr Nguyen records that the applicant still has some stress and
anxiety.

In a short report dated 11 June 2019 Dr Nguyen states that when the applicant was certified
fit for pre-injury duties on 13 November 2018, and on subsequent certificates, they were
meant for a work trial. The doctor says he did not consider the applicant fit for normal duties
until he had tried to work. The doctor adds that the applicant was not given the opportunity to
try normal duties at work?! because he was terminated from employment.

Kim Malone

44,

Kim Malone, treating psychologist, reported to Dr Nguyen on 28 September 2018 advising
that the applicant has symptoms consistent with an adjustment disorder with mixed anxiety
and depressed mood following bullying and harassment that the applicant experienced in the
form of unfair allegations and the subsequent management of the same. On the DASS scale
he was in the extremely severe range for depression and severe range for anxiety and stress
but after treatment his scores reverted to normal. Ms Malone outlines the treatment she has
given the applicant. She did not recommend further treatment at that stage. But advised

14 ARD p 128.
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45.

46.

47.

48.

49.

Dr Nguyen that should the applicant’s condition change she would recommend extension of
his current Mental Health Treatment Plan for a further six sessions allowable by Medicare
due to the new calendar year?®.

In the records which appear in the index as being Mr Och’s records are typed clinical notes
for consultations on 8 August 2018, 15 August 2018, 29 August 2018, 13 September 2018,
28 September 2018%. | infer these were made by Ms Malone as the dates fit with the time of
her treatment of the applicant. These entries have more detail than appears in Ms Malone’s
report.

On 8 August 2018 the history is recorded of the incident involving Mr Trajeski and the
meeting on 30 July. Ms Malone notes that the applicant saw his doctor the night before this
consultation “as he kept in what had been going on”. She notes he reported being
depressed, had reduced motivation, was irritable, ruminated, had poor sleep and could not
think. The applicant also reported that he now felt every decision he made at work would be
wrong. She administered the DASS 21 and found extremely severe rating for depression
(28); anxiety was (17) and stress was severe at (28).

On 15 August 2018 Ms Malone recorded that the applicant had been off work and had now
returned but he noticed a different atmosphere wherein “previously his staff were friendly,
bringing coffee, etc, now they were very distant, etc.” The applicant advised Ms Malone that
he believed he would be terminated, and other staff would see that as a promaotion.

Ms Malone notes he would be off work until next Wednesday. The 15" August 2018 was a
Wednesday and so that means the applicant was to be off work for about a week. On

29 August 2018 it is noted that the applicant returned to work a week ago and he did not feel
as welcome as previously. He advised that the State Manager wanted to get rid of him from
the beginning. He also stated that he feared he would be terminated as soon as his workers
compensation claim was closed. Presumably this is a reference to his claim concerning his
right shoulder.

On 13 September 2018, the applicant advised it had continued to be quiet at work and he felt
hurt that after all the years of treating his team like family that they had betrayed him.

On 28 September 2018, it is recorded that the applicant was going well personally but he had
applied for two days leave to attend his son’s university graduation however, his manager
had forgotten she had approved annual leave and was calling him to demand where he was.
He says she never apologised. It is also recorded that his manager wanted him to resign
however the other manager wanted him there. There is another entry also dated

28 September 2018 in which it is noted that the applicant reported he had been all good. But
then Ms Malone notes “Paranoid ideation?” She readministered the DASS test and found the
applicant was normal. In her report Ms Malone does not refer to this query about paranoid
ideation.

Jeff Och

50.

Jeff Och is a psychologist who commenced to treat the applicant on 13 December 20182,
He records in his consultation notes that the applicant was cleared for full capacity on

13 November 2018 and the next day at midday he was informed of his termination. He adds
that the applicant had no indication that morning that would happen. The applicant reported
his mood was low, he was irritable, stressed, worrying, ruminating, and he had self-doubt
and was second guessing himself. He also reported being withdrawn from others and was
worried about offending or upsetting others. In this consultation Mr Och administered the
DASS 21 test with results of “Depression (15); Anxiety (12); & Stress (19): Extremely
Severe”.

22 Reply pp56/57.
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51.

52.

53.

54.

55.

Mr Och saw the applicant again on 22 December 2018 when he reports poor sleep, being
awake until 4am worrying. He treated him on 8 January 2019 when he notes the applicant
was anxious and ruminating. On 16 January 2019 the applicant had a sense of relief after the
Fair Work meeting was held, however he was still ruminating about work and was fearful
about returning to work. Mr Och administered the DASS 21 test and found the applicant
scored moderate for depression, normal for anxiety and mild for stress.

On 30 January 2019, Mr Och records that the applicant was having difficulty updating his
CV- overthinking and self-doubt.

On 11 February 2019, Mr Och records the applicant still has trouble sleeping due to
overthinking. On 26 February 2019, the applicant was tending to highlight negative
experiences and was ruminating on the IME visit, he was not happy with the same as he felt
the doctor was dismissive. | infer this is a reference to the appointment with Dr Vickery.

On 12 March 2019, it is recorded that the applicant was uncertain about his readiness for
transition to a new job, but he was feeling more positive. Mr Och notes normalise feelings
regarding changes like starting a new job and notes some anxiety. Mr Och performed the
DASS 21 and says all scores were in the normal range.

Mr Och issued a report dated 6 May 2019%. The report is brief, and the above summary of
his clinical notes covers the points discussed in the report. However, Mr Och does state that
a return to his previous role would not be helpful. He adds that with a suitable transition plan
and support he should be able to perform a similar role with an alternate employer. Mr Och
says part of his treatment included strategies around helping the applicant move towards
this.

Dr Vickery

56.

57.

Dr Vickery, psychiatrist, was engaged by the respondent’s insurer and reported to them on
25 February 2019. Dr Vickery formed the opinion that the applicant displayed no evidence of
psychiatric incapacity or impairment on his clinical examination. He states there is no current
psychological diagnosis®®. He noted that the applicant had no impairment in grooming or
hygiene. He had reduced social interaction apart from friends visiting him or socialising on
special occasions. He found the applicant had a reasonable level of motivation and memory
and concentration. Dr Vickery noted that the applicant had a disturbed sleep pattern with
initial insomnia. The doctor found the applicant’s affect range was not restricted with a sense
of humour at times. He found that the applicant was tense and frustrated when discussing his
current situation but had no melancholic depression, paranoid delusional ideation or formal
thought disorder and no cognitive impairment.

Even though the respondent’s counsel submitted that Dr Vickery did not find that the
applicant had not had a psychological injury this is not consistent with the following question
and answer:

“Has Mr Santos sustained a diagnosable psychiatric or psychological
condition as a result of the workplace? If yes please provide details
on how this occurred.

Mr Santos has not sustained a diagnosable psychiatric or psychological
condition as a result of the workplace.”

25 ARD p 103.
26 Reply p 62.
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58.

59.

60.

Despite answering the insurer's questions by stating that the applicant had not sustained a
diagnosable psychiatric or psychological condition as a result of the workplace, Dr Vickery
then answered the insurer’s question about section 11A. The insurer asked,

“In your opinion, is Mr Santos’s psychological injury wholly or predominantly
as a result of the reasonable actions of the employer, such as performance
management or disciplinary actions undertaken by the employer? If you do
not consider the above to be the whole or predominant cause, please provide
your detailed opinion on what is.” (bold in original)

Given that Dr Vickery was of the opinion there was no psychological injury, it is incongruous
that he then gives an opinion about the whole or predominant cause of the psychological
injury. Dr Vickery’s response quotes from the statement of Belinda Brown, Operations
Manager. Then he expresses the opinion,

“on the basis of all of the information provided that any psychological injury

was wholly or predominantly as a result of the reasonable actions of the
employer, such as performance management or disciplinary actions undertaken
by the

employer.”

Dr Vickery in giving this opinion does not refer to the applicant’s statements or to
Dr Nguyen’s records or other treating material.

Work Focus Vocational Assessment Report

61.

This report, which is dated 28 February 2019, sets out details about the applicant’s right
shoulder injury which occurred at work on 28 January 2017%’. After treatment he returned to
work doing normal hours on 7 February 2017. However, on 22 June 2017 he underwent
surgery to the right shoulder to repair a tear in the shoulder. He had one month off from work
to recover and returned to work on 23 July 2017 on suitable duties. A history is recorded that
due to a lack of staff he was undertaking extra duties that were not included in his Work
Duties Plan such as car detailing. The balance of the report is not particularly relevant as it
deals with assessing the functional capacity from the right shoulder injury. It was noted that
the applicant was having psychological treatment from Mr Och and the applicant advised the
sessions help him to relax and he was working on relaxation techniques to assist him when
feeling anxious. The applicant advised he was on anti-depressant medication.

Bozena Zawisz

62.

63.

64.

Ms Zawisz is a psychologist to whom Dr Nguyen referred the applicant on 10 October 2019.
In her report dated 10 September 2020, she advises since the referral she has treated the
applicant in six sessions?®. She recommended that the applicant continues to access
counselling/ psychology support.

She notes that the applicant spoke about the termination of his employment and the resultant
experience of anxiety, low self-esteem and depression. She took a history that before this
time he derived much satisfaction from his career. Ms Zawisz stated that the applicant
appeared clearly distressed when conveying the details of being falsely accused of an
offense of a serious nature, although she does not state what that was.

Ms Zawisz details the treatment she gave the applicant including interventions to assist him
managing his symptoms of depression and anxiety, such as mood monitoring, CBT type
counselling interventions and relaxation training.

27 Reply p 35.
28 AALD-1 p 1.
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Dr Rastogi

65.

66.

67.

68.

69.

70.

71.

72.

Dr Richa Rastogi, psychiatrist, provided a medico-legal report for the applicant dated

10 March 2020%°. The doctor summarises that the applicant “experienced bullying,
intimidation and harassment by the state manager since 2017”. She opines that this led to a
psychological injury and he has been off work since 14" November 2018 when he was
terminated.

In her history, Dr Rastogi refers to the applicant’s right shoulder injury and he says in
September 2017 he was able to resume full pre-injury duties. She then notes that in July
2018 one of the applicant’s team members did not report to work, and another worker
informed the applicant that the absent team member was working on a private car detailing
job elsewhere. It is noted that the State Manager questioned the applicant about the absent
employee’s whereabouts and subsequently the applicant was accused of providing the
wrong contact details.

Dr Rastogi refers to the meeting with the State Manager and Operations Manager and says
the applicant had no idea about the agenda of the meeting and felt in the dark. It is noted in
the meeting that the applicant was accused of stealing time, turning off the cameras to hide
his work and providing the wrong contact details of the absent employee.

Dr Rastogi records that the applicant felt very humiliated, denigrated and his reputation was
being tarnished as well as his credibility being challenged. She notes a warning letter was
issued to the applicant in the meeting. She says the applicant felt persecuted, helpless and
victimised.

It is noted that the applicant says he saw his general practitioner that afternoon with anxiety
and shock and he was referred to a psychologist, Kim Malone. Dr Rastogi records that the
applicant took one week off on sick leave and returned to work, but his team members
isolated him and ignored him and did not follow his instructions. It is noted the applicant took
another week off on sick leave and on his return to work his team members dismissed him
and ignored him. Dr Rastogi states that the applicant felt alienated and helpless. Dr Rastogi
states that the applicant was provided with a termination letter in November 2018 without
warning, alleging his attitude was poor, disrespectful of authority, not managing the team well
and not believing in the company’s products.

Dr Rastogi set out the symptoms the applicant suffered on page 4 of her report*° and details
of the applicant’s current functioning.

Dr Rastogi was asked for her opinion as to whether the incidents that the applicant
experienced in the course of his employment caused and/or contributed to his psychological
condition. She replied:

“In the absence of any current vulnerabilities and co-morbidities, his incapacity is
the result of psychological injuries caused by false allegations and accusations
and being targeted by the state manager and being unfairly dismissed with lack of
support or any mediation provided by his employer and that his employment was
a substantial contributing factor to his injuries.”

Dr Rastogi advised that the applicant requires ongoing psychological counselling now and in
the future to deal with his self-esteem and anxiety and he needs to continue his
antidepressant medication.

29 ARD p 64.
30 ARD p 66.
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73. Dr Rastogi was asked about Dr Vickery’s opinion provided to the insurer. Dr Rastogi says
Dr Vickery believed the respondent’s psychological injury is wholly or predominantly due to
the reasonable action by his employer based solely on the statements of the Operations
Manager. Dr Rastogi refers to marginalisation and being ostracised with lack of support
provided by the employer. She adds “The causation of his psychological injury has been
lacking support and being targeted by his employer and no support provided rather than
reasonable action taken.”

74. Dr Rastogi’s diagnosis was the applicant has an adjustment disorder with depressed and
anxious mood. She assesses that the applicant has 16% whole person impairment (WPI).

Applicant’s submissions
75. The points Mr Hickey made about the evidence can be summarised as follows:

(@) The applicant had worked for the respondent for a considerable amount of
time, from 2008 to 14 November 2018.

(b) The first significant event the respondent relies upon alleging the applicant
was showing bad dealing with management was on 27 July 2018 when his
co-worker, Rob Trajeski, was absent from work. In relation to this event,
Mr Hickey noted the following evidence:

()  The applicant was asked by the State Manager, Belinda Madgwick,
for Mr Trajeski’s phone number, and the applicant states that the
number he gave was that recorded in his company work phone;

(i)  The applicant then left a message for Mr Trajeski to come and see
him;

(i)  That Ms Madgwick returned later angry and accused the applicant
of lying and saying the applicant had given her the wrong number
and he was covering up for Mr Trajeski; and

(iv) The applicant then tried to telephone Mr Trajeski using the same
number, but the call did not connect.

(c) The next event occurred on 30 July 2018 when Ms Madgwick and Belinda
Brown met with the applicant. The applicant describes aggression exhibited
towards him in that meeting, he was accused of things and that after he could
not think properly. In his statement he says he was not told what the meeting
was about until he showed up and he was offered a support person. Mr Hickey
noted the applicant states he did not understand the severity of the meeting as
he often had monthly management meetings. Mr Hickey referred to the issues
raised at this meeting as including:

()  An allegation that the applicant had disabled the security cameras in
the workshop. His evidence is that there was a short circuit and he
had instructed a contractor, Bud, and Yasin to remove the breaker.

(i) It was alleged that he was stealing time from the workers by refusing
to record overtime by not entering in the timesheet. Apparently Yasin
had told Ms Madgwick that he had worked 30 hours overtime in a
fortnight but only been paid for 21 hours. The applicant states this is
not true as the hours worked were put into the computer. He says he
asked Yasin where the figure of 30 hours came from because the
applicant said he had told Yasin he would only approve 5 hours
overtime on Saturday.
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(d)

(e)

(f)

(¢)]

(h)

(i) The incident with Mr Trajeski was discussed and the applicant was
accused of entering a sick day in the computer for Mr Trajeski’s
absence. However, the applicant says he just entered that as a note
for himself so he would not miss it and he was going to sort it out
when he was aware of what leave Mr Trajeski would put in for the
day he was absent.

(iv) He was told not to be in the workshop after this meeting as the managers
were going to interview other workers. He says Ms Madgwick said to him
“you didn’t think that Rob Trajeski was going to put you under a bus, did
you?”

(v) There was also an allegation of bottles of chemicals were half used and
the applicant said some cars did not require a full bottle and some required
more. There were also complaints about his work performance in failing to
check all vehicles.

(vi) He was told he displayed negative attitude towards senior management
at work. Mr Hickey notes that the applicant in his statement says he was
never informed what he had said or done that could be considered
negative.

On 31 July 2018, the applicant received a formal letter of warning. He refused to
sign it and he emailed the legal counsel of the respondent who said he could
seek legal advice. He said he wrote on the letter the allegations were unfounded
and untrue and took the letter to work but he was not asked for it and did not
think to give it to management.

Mr Hickey drew attention to the applicant’s statement at [45] that other workers
acted aloof towards him and failed to follow his direction and did not want to listen
to him. He said he had not told them about his warning letter.

The applicant saw Dr Nguyen on 7 August 2018 who recorded that the applicant
had been recently accused by work of “stealing time, tampering with video
surveillance at work, stealing products and selling them privately” and that he
was asked to sign a letter, but he refused to do so. Dr Nguyen recorded he had
stress, self-doubting, insomnia and angry mood. Mr Hickey also drew attention
to the consultation on 14 August 2018 in which it was recorded that he felt
“‘uneased” at work, “feels being stabbed” and that he was seeing a psychologist.

The psychologist was Kim Malone and she reported on 28 September 2018 to
Dr Nguyen that the applicant had symptoms consistent with an adjustment
disorder, mixed anxiety and depressed mood following bullying and harassment
in the form of unfair allegations and the subsequent management of the same.
Ms Malone also noted improvement with the psychological treatment.

Mr Hickey also referred to the entry in Dr Nguyen’s clinical notes on

30 October 2018 where the history is recorded that he was accused of not
paying the staff overtime and there was a toxic environment and he had been
given a warning letter. Mr Hickey submitted that it could be assumed this was
the letter dated 31 July 2018.
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(i)

0)

(k)

()

(m)

(n)

(0)

It was noted that the entry on 13 November 2018 records he still had
anger issues as he was not allowed to talk to staff. There is reference
to an incident at work today. Then the next entry records that the
applicant was given a termination letter on 14 November 2018 and he
has been apprehensive, confused about the reason, poor performance,
insomnia, shaking, unable to concentrate, excess thoughts, unable to
control thoughts, unfair dismissal. The reason for that visit to Dr Nguyen
was “anxiety disorder, depression and

right scapular pain”.

The applicant in his statement says on 13 November 2018 his return to
work coordinator, Ryan Osmond met with him and Dr Nguyen to discuss
the possibility of the applicant returning to full time duties. He was told he
should discuss this with his employer.

Mr Hickey submitted that it is evident that Dr Nguyen did provide a fit for
full time duties certificate but that the doctor explains in his report dated
11 June 2019 that this was meant as a trial of normal duties, but the
applicant was not given the opportunity to try normal duties. Mr Hickey
said this was because the applicant was terminated the next day.

Attention was drawn to the fact that the applicant did have eight sessions

of psychological treatment from Mr Jefferey Och from 13 December 2018

to 12 March 2019. Mr Hickey submitted that when Ms Malone finished her
treatment of the applicant she did flag that he may need further treatment.
Mr Hickey referred to the symptoms in Mr Och’s records. Mr Hickey said
these were significant because the applicant in his statements had referred
to subsequent work of a short duration because he found it difficult to control
his emotions and he had an argument with an employee there and he
resigned because he did not want to keep having such angry outbursts.

Mr Hickey then returned to the applicant’s statement wherein he describes
from [47] to [49] his termination. He submitted that on 14 November 2018,
when the applicant was handed his letter of termination and he was told to
collect his belongings and go, that he seemed to handle that without much
event.

Reference was made to an altercation with the staff members, Yasin and
Bud, however the applicant said he was not present whereas Yasin says
he was and did not intervene, the details of which are referred to in the
email dated 13 November 20183,

Mr Hickey notes the applicant says he never spoke negatively about
management. Mr Hickey says this account is hearsay and should be
treated cautiously and it should not be given weight in light of the fact that
the applicant denies he used such language. Mr Hickey later submitted
that in the applicant’s second statement at [108] he refers to Ms Brown’s
statement in the warning letter wherein she says the applicant was
constantly being derogatory about the Motor One brand and management.
It was submitted that the applicant denies this completely and says he
spent 10 years in building up the company and its products.

31 AALD-R, p 33.
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76.

77.

(p) Mr Hickey also drew attention to the applicant’s evidence denying that he
never refused to check a car when instructed by Belinda Brown. It was also
submitted that the applicant’s account of a conversation with Belinda Brown
which occurred at the end of October 2018 demonstrates that the applicant
was under stress after the warning letter on 31 July 2018. This was because
Ms Brown said to him what was the matter with him, he was not his usual self.
The applicant says he told her he did not want to get worked up because it is
not good for him and he tries to relax. He also told her he did not want to be
accused of bullying and that the letter of warning stated he had to watch his
interaction with staff. He says since he received that letter he is worried people
could accuse him of bullying.

(@) The applicant gave evidence in his statement at [65] that after the warning
letter staff stopped following his directions. He gave an example that sometimes
when he gave Nick instructions he would just look at the applicant and walk
away without saying anything.

() Mr Hickey referred to the applicant’s evidence that after the meeting he felt
depression for the first time in his life and extreme anxiety and so he went to
see Dr Nguyen on 7 August 2018. At [67] of his statement the applicant said
when he received the warning letter he felt paranoid, like everyone was
watching him. He also referred to Yasin asking him if the applicant had
instructed someone to stab him. The applicant says he was averaging to two
to four hours sleep since the warning letter and at [68] he describes his
depression and anxiety. Mr Hickey referred to the applicant stating that his
current symptoms in the December 2018 statement were worse than after
the warning letter of 31 July 2018.

(s) It was submitted that the applicant in his second statement at [106] and [107]
when speaking about his termination of employment said he felt distressed
and upset about having been tricked into agreeing to a trial of normal duties
certificate. In addition, the applicant at [108] states he was not given any further
warnings or disciplinary reviews other that the meeting on 30 July 2018 and the
warning letter of 31 July 2018. He states before these events he had not had
any warnings or disciplinary reviews.

(t)  Mr Hickey submitted that Dr Rastogi found the applicant had sustained an
adjustment disorder with depressed and anxious mood as the result of work
events and she assessed he was unfit to work in the future. It was submitted
that Dr Rastogi had seen Dr Vickery’s report, who found no psychological
injury, but nonetheless Dr Rastogi had made her diagnosis that there was such
an injury.

Based upon the above evidence, Mr Hickey submitted that the Commission should find that
the applicant has sustained a psychological injury as a result of the work events on 30 and
31 July 2018. It was submitted at that time there was financial incapacity and then he
returned to work in August 2018 and worked on. It was submitted that thereafter he had
difficulties with staff, that is supported by Dr Nguyen’s notes and the applicant’s statements.

It was submitted that when he returned to work it was on a trial basis on 14 November 2018
but then he was dismissed. It was submitted that the applicant was possibly being set up for
termination and clearly he was struggling with his mental health. It was submitted that the
applicant was trying to do his best as evidenced by the fact he had time off work for his
shoulder operation, then returned to work for three days per week up until the return on full
duties on 14 November 2018.
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78.

79.

80.

81.

In relation to the section 11A defence, Mr Hickey submitted the respondent has the onus of
proof and it is difficult for it to discharge that onus because Dr Vickery found he had no
diagnosable psychiatric injury. It was argued that the test in Hamad v Q Catering Limited®?
has not been met by the respondent.

Mr Hickey also submitted the applicant was not informed of the content of the meeting on
30 July 2018 and that the applicant says in that meeting he was met with raised voices,
anger and allegations against him. It was also submitted that while he was offered a support
person he did not avail himself of this because at that time he had no idea that there was to
be an attack on his integrity. It was submitted these factors were unreasonable conduct by
the employer.

It was also submitted that the letter of termination came in the manner of a summary style of
dismissal on the day he was to return to work and attempt full duties. It was submitted that
there was no request by the employer for the applicant to respond by letter as to why he
should not be dismissed forthwith. It is argued that this also was unreasonable conduct by
the employer.

The upshot of these submissions Mr Hickey stated was that the section 11A defence should
fail. The applicant seeks an order that his claim for permanent impairment be referred to an
AMS for assessment.

Respondent’s submissions

82.

83.

84.

85.

Mr Beran submitted that the applicant’s case is predicated upon the Commission accepting
all that he says. However, it was submitted that one needs to look at the contemporaneous
evidence. It was noted that the applicant’s first statement was made five months after the
events in question and the second statement over two years after the events. Mr Beran
submits that the employer’s records kept over the time should prevail over any later
statements of the applicant.

It was also submitted that none of the applicant’s submissions counter the fact that the whole
or predominant cause of the applicant’s injury were the actions taken by the employer with
respect to performance appraisal, discipline and dismissal. It was argued that with respect to
the Hamad point made by the applicant’s counsel, Mr Beran submitted that Dr Vickery’s
opinion he does not say there was no psychiatric condition.

It was further submitted that just because the applicant has recovered from his alleged
psychological injury does not mean that the defence under section 11A can be excluded.
The respondent submits that the evidence identifies that any psychological injury that was
sustained was recovered and resolved by March 2019.

Mr Beran submitted that the contemporary evidence is comprised of the following:
(@) The quality control form.

(b) Email dated 7 November 2017 addressed to workers at the respondent,
including the applicant, advising of concerns about quality control. In this
email there is reference to factory managers having the responsibility to
ensure the required skill set of the workers is constantly growing and
workshop managers should take pride in their work and lead by example.

(c) Email dated 2 May 2018 again advising there are concerns about quality
control stating “you as the centre manager will be required to check the
vehicle and physically sign that you have checked it”. It was submitted that
the applicant had admitted in the meeting that he had failed to do this.

32 [2017] NSWWCCPD 6, Hamad.
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86.

87.

88.

(d) A memo was sent to staff that there were to be no private money or private
jobs to be conducted on the site. It was submitted that it should be rejected
that the applicant had no idea about the private job that was undertaken.

(e) A further email regarding private work being undertaken on site. It was
submitted that the worker cannot be accepted when he says it was normal
practice to do such jobs. As this contemporaneous evidence conflicts with
the applicant’s assertion.

(H  Email dated 21 May 2018 sent to the applicant and others about quality control.

() Email sent by Belinda Madgwick on 27 July 2018 at 5.05 pm in which reference
is made to Rob Trajeski doing private work on a vehicle off site with the
knowledge of the applicant and that he never told the applicant he was sick.

(h) Email about the meeting in which he was encouraged to bring a witness and
that they would wait until one became available®.

(i) At page 15 of the AALD-R, it is noted that the phone records of the applicant
were obtained, and he had made two calls to Mr Trajeski at 9.40 am and
5.40 pm. It was submitted these were calls to Mr Trajeski’s actual number
and this evidence is in direct contrast to the applicant's assertion that he did
not have the correct number for Mr Trajeski and that he had not deliberately
given Ms Madgwick the wrong number.

())  Attention was drawn to the evidence of other people at the workplace who
confirmed that the applicant did know the whereabouts of Mr Trajeski.

Mr Beran submits that the above evidence shows that the applicant’s statements should not
be accepted given it has demonstrated that the applicant lied to his employer. Furthermore, it
was submitted that it was recorded that the applicant in the meeting, when questioned about
guality control, shrugged his shoulders and admitted he had not been observing the
instructions. It was submitted that this was a clear breach of the employer’s direction.

Mr Beran also submitted in light of these matters the employer was well entitled to give the
applicant a formal warning by calling him into a meeting, offering for him to have a support
person, and allegations being put to him. It was further submitted that this is not a case of
clashing versions because there is clear evidence that the applicant was given instructions
and he admitted in the meeting to not following them.

It was submitted that the applicant’s knowledge that Mr Trajeski was doing private work on
the side was a clear breach of his employment contract and would allow for instant dismissal,
but instead he was given a formal warning.

It was submitted that the warning letter of 31 July 2018 itself set out what happened at the
meeting. It was also submitted that there is other evidence about the applicant’s bad attitude
towards management such as on 13 November 2019 Mr Peter Tabourantzis sent an email to
Ms Brown and said that the applicant said “I don’t give a f...” It was submitted that even
though the applicant denies saying this, as far as we know Mr Tabourantzis has no axe to
grind. It was also noted there is the email from Yasin Sadi referring to the applicant not
stopping altercations at work. It was submitted that such matters are significant because the
applicant was the manager of the workshop and so he has to build a culture in the workshop.

33 AALD-R p14.
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89.

90.

91.

92.

93.

94.

Mr Beran submitted that the employer was well within its right to terminate the applicant.
Reliance was placed on the contents of the letter dated 14 December 2018 which
summarises the respondent’s position. It was submitted that although there are statements in
the reply, they essentially restate the above facts and Mr Beran submitted the
contemporaneous records should be given weight over statements prepared months after
the event.

Mr Beran submitted the real question in the case is whether the employer’s conduct was
reasonable. It was submitted that it does not matter that the applicant was not given a letter
before the meeting setting out the allegations, as this is what took place in the meeting. It
was submitted this was reasonable and the applicant was offered a support person. It was
submitted reasonableness is an objective test. It was also submitted that the subsequent
warning letter and dismissal were also reasonable.

Mr Beran also submitted that Dr Rastogi does not really support any other argument than the
whole or predominant cause of the alleged psychological condition were the actions taken by
the employer with respect to performance appraisal, discipline and dismissal. However,

Mr Beran submitted that if the applicant did sustain a psychological injury, what is it and does
it continue. He referred to the report of Ms Malone dated 28 September 2018 in which she
stated that the applicant satisfied the criteria for an adjustment disorder with mixed anxiety.
Mr Beran submitted that by the date of this report Ms Malone found need for further
treatment of the applicant as his symptoms had improved.

It was further submitted that the applicant sought treatment from Mr Och from

13 December 2018 to 12 March 2019 and that the applicant’s DASS scores by the final
session were normal. Mr Beran submitted Dr Vickery’s assessment on 18 February 2019
was also normal. It was submitted that these assessments were within weeks of each other
and that it is relevant that there is no treating assessment post-dating these assessments.

It was further submitted that Dr Rastogi does not address why there would be a total change
in the applicant’s condition from a year earlier when assessed by Mr Och. It is argued that
this evidence provides support for the respondent’s position that if there was a psychological
injury, it has resolved.

Mr Beran added that the report of Bozena Zawisz dated 10 September 2020 does not
provide a diagnosis of any psychological injury and so he submits that it is only Dr Rastogi
who finds a recognisable psychological injury exists. It was submitted on that basis the
matter should not be referred to an AMS, even if the Commission finds there has been a
psychological injury.

Finally, Mr Beran submitted that the dates of injury relied on are essentially the meeting and
the termination and these are the whole and predominant cause of any psychological injury.
Secondly, all the treating reports and clinical records show the predominant cause that the
applicant conveyed to his treating practitioners was the meeting and termination. It was
submitted that the actions taken by the employer in relation to both the meeting and
termination were reasonable action by the employer.

Applicant’s submissions in reply

95.

Mr Hickey clarified his earlier submissions and stated that Dr Vickery did deal with the test in
Hamad as he gives the opinion that that the psychological injury was wholly and
predominantly as a result of reasonable action by the employer. However, Mr Hickey says
the thrust of his submission was the Commission should not afford weight to Dr Vickery’s
opinion because the report was written in such a short space after the time of the
termination. Also, it was argued that Dr Vickery’s diagnosis of no psychiatric condition seems
to be contradictory and this was another reason not to give it the weight that the respondent
wishes.
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96. Mr Hickey submitted that was evidence within the clinical notes, such as from Dr Nguyen,
and the applicant’s statement that he was stressed by the events that occurred between the
July warning letter and the termination, namely the difficulties encountered with the staff
members at the workplace.

Injury

97. The applicant has the onus of proof to establish the requirements in section 4 of the 1987 Act
regarding the definition of “injury”.

98. In Nguyen v Cosmopolitan Homes (NSW) Pty Limited 34 McDougall J stated at [44]:

“A number of cases, of high authority, insist that for a tribunal of fact to be satisfied,
on the balance of probabilities, of the existence of a fact, it must feel an actual
persuasion of the existence of that fact. See Dixon J in Briginshaw v Briginshaw
[1938] HCA 34; (1938) 60 CLR 336. His Honour’s statement was approved by the
majority (Dixon, Evatt and McTiernan JJ) in Helton v Allen [1940] HCA 20; (1940)
63 CLR 691 at 712.”

99. In this matter | am persuaded to the standard referred to in Nguyen that the applicant did
sustain a psychological injury, notwithstanding the opinion of Dr Vickery. Apart from the
applicant’s own evidence in his statements as to his reaction to the workplace events, the
evidence of Dr Nguyen and Ms Malone supports a finding of a psychological injury that
meets the definition in section 4(a) and, indeed, section 4(b)(i) of the 1987 Act. | also find
that these practitioners’ opinions satisfy me that section 11A(3) of the 1987 Act has been
met.

100. | am satisfied based upon these practitioners’ opinions that the applicant did suffer from
depression and anxiety as a result of the workplace events. | prefer their opinions to that of
Dr Vickery because they both treated the applicant at the time of the workplace events and
so | consider their opinions should be given more weight than that of Dr Vickery. Also,
Dr Nguyen has seen the applicant many times and so | consider him to be in a better position
to judge the effect the workplace events had on the applicant than Dr Vickey who only saw
the applicant once. The type of symptoms that Dr Nguyen and Ms Malone record are
consistent with a psychological injury having been incurred.

Has the injury ceased?

101. The respondent argued that if the Commission found a psychological injury had occurred,
then its effects had ceased because Ms Malone had considered no further treatment was
required and after the applicant was treated by Mr Och, he also recorded normal results on
DASS testing. However, in my view this is a too simplistic approach when all of the evidence
before the Commission is considered. It needs to be borne in mind that a psychological injury
is not necessarily a static condition, there can be periods of improvement and later declines.
| accept the applicant’s submission that it is relevant Ms Malone when ceasing to treat the
applicant did advise Dr Nguyen that he might need further treatment and that is what
occurred, as demonstrated by the referral to Mr Och.

102. Furthermore, even when Mr Och at the end of his treatment in March 2019 sessions found
normal DASS 21 scores, the applicant was not certified by Dr Nguyen as being fully fit. In the
medical certificates in the Reply the applicant was certified as unfit for any work on
11 December 2018, then on 15 January 2019 fit for four hours, three days per week, on
19 February 2019 and 26 March 2019 fit for six hours, three days per week to cover the
period up to 19 April 2019. Then the applicant reports he suffered from emotional and anger
issues when he tried to work from 17 June 2019 to the third week of August 2019.

34 [2008] NSWCA 2486.
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103.

104.

Dr Nguyen’s records are not available for this period, but it is evident that he referred the
applicant for more psychological treatment from Ms Zawisz in October 2019. | find this
demonstrates that the applicant had not recovered from his psychological injury.

Dr Rastogi’s opinion in March 2020 was that the applicant suffered from an ongoing
psychological injury. She sets out in detail the symptoms she found that the applicant
suffered. | find that Dr Rastogi’s opinion should be preferred to that of Dr Vickery because it
is more detailed and considered. She had considered Dr Vickery’s opinion and explained
why it is lacking, because Dr Vickery only refers to considering the respondent’s witnesses
evidence. | also find | cannot place weight on Dr Vickery’s opinion because on the one hand
he finds no diagnosable psychiatric opinion and on the other he then expresses an opinion
about the factors relevant to section 11A of the 1987 Act. Such an inconsistency causes me
concern about the rigor of his reasoning.

Therefore, | find the effects of the psychological injury have not ceased. The extent of such
an injury is a matter for assessment by an AMS.

Section 11A

105.

106.

107.

108.

109.

Notwithstanding that in the applicant’s case | have found that he suffers from an ongoing
work-related psychological injury, he may be prevented from receiving any compensation if
the respondent establishes a defence under section 11A of the 1987 Act.

Section 11A of the 1987 Act provides:

“(1) No compensation is payable under this Act in respect of an injury that is
a psychological injury if the injury was wholly or predominantly caused
by reasonable action taken or proposed to be taken by or on behalf of
the employer with respect to transfer, demotion, promotion, performance
appraisal, discipline, retrenchment or dismissal of workers or provision
of employment benefits to workers.”

The respondent has the onus of establishing a defence under section 11A of the 1987 Act.
There are two aspects of section 11A that a respondent must establish to succeed in such a
defence. Firstly, the injury has to be “wholly or predominantly caused” by the respondent
employer’s actions regarding one of the aspects referred to in section 11A. In the applicant’s
matter the respondent is relying on discipline, performance appraisal and dismissal.

If the respondent can establish the “wholly or predominantly caused” aspect, then it needs to
secondly establish that the respondent’s actions were “reasonable”.

In the decision of Snell DP in BB v Secretary, Department of Education® he referred to the
following authorities regarding the statutory test:

“[79] In Manly Pacific International Hotel Pty Ltd v Doyle®® Fitzgerald JA (Mason P
agreeing) said that whether the relevant conduct of the employer (in that case
transfer) was:

‘... the whole or predominant cause of [the worker’s] psychological
injury within the meaning of subs 11A(1) is a question of fact and
degree, which involves consideration of all the factors which produced
[the worker’s] condition’.3’

35 [2020] NSWWCCPD 27, BB.
36 [1999] NSWCA 465; 19 NSWCCR 181, Doyle.
57 Doyle, [8].
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[80] Applying this passage in Canterbury Bankstown Council v Gazi, Phillips P said:

‘That required the Arbitrator to engage in an analysis of the facts as
found to be causative of the injury against the relevant actions in
determining the question under s 11A of the 1987 Act.”®

[81] In the same decision his Honour accepted, consistent with a number of earlier
Presidential decisions, that the phrase ‘predominantly caused’ meant ‘mainly
or principally caused’.®®

[82] The passage from Sinclair quoted at [23] above restricts this causal enquiry to
the extent to which the employment contributed to the psychological injury.”

110. In Hamad the legal principles were discussed in relation to the “wholly or predominantly
caused” aspect of section 11A. At [45] Snell DP stated,

“The causal test in s 11A(1) is ‘different, and more difficult’, in that the test does
not involve proof of ‘personal injury arising out of or in the course of employment’
(the s 4(a) test), or that employment was a ‘substantial contributing factor’ to the
injury (the s 9A test), but rather whether the injury was ‘wholly or predominantly
caused’ by the relevant action. It is to be proved on the balance of probabilities;
normal principles governing proof of causation apply, but subject to the fact that
what must be established is a different statutory test to those in ss 4 and 9A. And
the onus falls on the employer, rather than the worker.”

111. Snell DP also considered the extent to which an arbitrator can make commonsense findings.

He referred to various legal authorities, which found there are limits on the use of
commonsense reasoning and that it is restricted to matters within the realm of common
knowledge and reasoning.

112. At [85] Snell DP found,

“The Arbitrator was entitled to have regard to the sequence of events; he was
entitled to have regard to his common knowledge and experience of ordinary life.
However, as the Arbitrator previously observed at [62] of his reasons, a series of
events can have a cumulative effect, and may be causative of a psychiatric
condition which does not manifest itself until a later time. That does not mean that
the earlier events in the series are not causative (see the discussion in Secretary,
Department of Family and Community Services v Colleen Jones by Executor of
her Estate Carol Hewston [2016] NSWWCCPD 63 at [33]- [45]).”

113. Snell DP added at [88],

“The extent to which aspects of the appellant’s history contributed to causing

the psychological injury was not, in the circumstances, something which could
be decided in the absence of medical evidence. There may be cases in which
causation of a psychological injury can be established without specific medical
evidence, for example where there is a single instance of major psychological
trauma, with no other competing factors. The need for medical evidence, dealing
with the causation issue in s11A(1) of the 1987 Act, will depend on the facts and
circumstances of the individual case. In the current case, as in most, there are a
number of potentially causative factors raised in the appellant’s statement and the
medical histories. Proof of whether those factors, which potentially provide a
defence under s 11A(1), were the whole or predominant cause of the
psychological injury, required medical evidence on that topic.

38 [2019] NSWWCCPD 14, Gazi [176].
3 Gazi [146].
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114,

115.

116.

The extent of any causal contribution, from matters not constituting actions or
proposed actions by the respondent with respect to discipline, could not be
resolved on the basis of the Arbitrator's common knowledge and experience.”

The applicant’s submission is that the respondent cannot discharge its onus of proof in
relation to section 11A because Hamad requires that in most cases there needs to be
medical evidence regarding the whole or predominant cause of the psychological injury.

I have found that Dr Vickery’s report cannot be given weight because of the inconsistency in
finding no psychological injury and then proceeding to give an opinion about the whole or
predominant cause of injury, and also because he only considered the respondent’s
statements.

However, when one considers the totality of the evidence it is apparent that the causes of the
psychological injury include the meeting on 30 July 2018, the warning letter on 31 July 2018,
workers shunning the applicant and the termination on 14 November 2018. Dr Rastogi refers
to marginalisation and being ostracised as a cause of the injury. There is contemporaneous
evidence in Ms Malone’s clinical notes that the applicant felt after the meeting and warning
letter his staff treated him differently. For instance, on 15 August 2018, 29 August 2018 and
13 September 2018 the atmosphere at work was discussed and the applicant reported that
his staff treated him differently. Mr Tabourantzis confirms that staff did not follow his
directions. Also, on 13 November 2018 Dr Nguyen records that the applicant still had an
anger issue as he is not allowed to talk to staff. The respondent has no medical evidence
that they can point to that considers such evidence in the context of “wholly or predominantly
caused”. Clearly the applicant was troubled by the changed relationship with his staff to raise
it in sessions with Ms Malone. On this basis, | find that the respondent has not discharged its
onus of proof because the relationship changes do not fall within one of the matters in
section 11A. Dr Vickery needed to consider such matters if he was to give meaningful advice
to the insurer regarding the wholly or predominant cause of the psychological injury.

Even if | were to find the predominant cause of the psychological injury was discipline and
dismissal, for the reasons discussed below | do not consider the employer’s conduct in that
regard was reasonable.

Reasonableness

117.

The Court of Appeal’s decision in Northern NSW Local Health Network v Heggie* contains
the relevant legal principles in relation to whether an employer’s conduct is reasonable. At
[59] it was stated:

“The following propositions are consistent both with the statutory language and
the authorities that have construed s11A(1) of the WC Act:

(i) A broad view is to be taken of the expression ‘action with respect to
discipline’. It is capable of extending to the entire process involved
in disciplinary action, including the course of an investigation.

(i)  Nonetheless, for s 11A(1) to apply, the psychological injury must be
wholly or predominantly caused by reasonable action taken or
proposed to be taken by or on behalf of the employer.

(i)  An employer bears the burden of proving that the action with respect
to discipline was reasonable.

40 [2013] NSWCA 255, Heggie.
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118.

119.

120.

(iv) The test of reasonableness is objective. It is not enough that the employer
believed in good faith that the action with respect to discipline that caused
psychological injury was reasonable. Nor is it necessarily enough that the
employer believed that it was compelled to act as it did in the interests of
discipline.

(v)  Where the psychological injury sustained by the worker is wholly or
predominantly caused by action with respect to discipline taken by the
employer, it is the reasonableness of that action that must be assessed.
Thus, for example, if an employee is suspended on full pay and suspension
causes the relevant psychological injury, it is the reasonableness of the
suspension that must be assessed, not the reasonableness of other
disciplinary action taken by the employer that is not causally related to the
psychological injury.

(vi) The assessment of reasonableness should take into account the rights of
the employee, but the extent to which these rights are to be given weight
in a particular case depends on the circumstances.

(vii) If an Arbitrator does not apply a wrong test, his or her decision that an
action with respect to discipline is or is not reasonable is one of fact.”
(bold in the original)

As discussed in Heggie the test is an objective one and it is not good enough that the
employer genuinely believed its conduct was reasonable. The first aspect that | find was not
reasonable was the circumstances surrounding the meeting on 30 July 2018. | accept the
applicant’s statement that it was not unusual for him to meet with his managers and he was
not informed in advance what the meeting was about. As noted previously when
summarising her statement, Ms Madgwick expressed her opinion that the presence of two
managers coming to see you obviously indicates that it is a quite a serious meeting, along
with telling the applicant that they wanted to discuss some concerning issues. | found that
this would not necessarily be obvious, given the applicant was the workshop manager.

Ms Madgwick does not state that she told the applicant in advance of the meeting that the
concerning issues were about him.

Secondly, even if one were to accept the allegations made in the meeting the warning letter
was issued on 31 July 2018 and set out issues for the applicant to meet. | find it was
unreasonable for him to be terminated on 14 November 2018 as insufficient time had been
allowed to ascertain if he was meeting those conditions, when one takes into account he had
time off work in the interim. Thirdly, Ms Brown says the main thing that brought things to a
head was the email from Mr Sadi on 13 November 2018 and from Peter Tabourantzis. | find
it was unreasonable to terminate the applicant without giving him an opportunity to respond
to their assertions. | find this conduct by the employer was also unreasonable when one
takes into account the length of service the applicant had with the employer, some 10 years.
Furthermore, given the warning on 31 July 2018 was the first warning he had received over
those years | find the move to termination was unduly swift.

Ms Madgwick spoke in her statement that historically the applicant was a great employee,
but had become complacent towards the brand, his position and his duties. There is no
evidence that the employer at any stage met with the applicant to discuss in a non-
confrontational way their perception of the change in him and to try to ascertain the reasons
why.
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121. Therefore, | find the respondent has not discharged its onus of proof that their conduct when

122.

viewed objectively was reasonable. | find the section 11A defence cannot succeed. | find the
applicant is entitled to have his lump sum claim assessed by an AMS.

Accordingly, the lump sum claim is remitted to the Registrar to be referred to an AMS to
assess permanent impairment from psychological injury with a deemed date of injury

14 November 2018. The documents to be referred to the AMS are to include those listed in
paragraph 9 of my Statement of Reasons and a copy of this Certificate of
Determination/Statement of Reasons.
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